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(CHANNEL 56)
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U.S. v. Lopez

14 Med. L. Rptr. 2203

- Falsity and actual malice are distinct
-concepts. It is one thing to publish a false
‘statement and quite another to do so
knowingly or recklessly (see, Bose Corp. v
Consumers Union, 466 US 485, 511, supra).
It may be possible, as the United States
Supreme Court has suggested, that proof
.of falsity will support an inference of
‘actual ‘malice “where the alleged libel
purports -to be an eyewitness or other
direct account of events that speak for
‘themselves” (Time Inc. v. Pape, 401 US
.279, 285 [1 Med.L.Rptr: 1627]).. The
- Appellate Division held that this case
-presented such an instance. We disagree.
The inference depends for its validity on
the premise that the eyewitness could not
‘have perceived and understood anything
-but the truth. Thus, in reporting some-
- thing else, the observer must have depart-
~ed from the truth by design. The underly-
. ing premise is valid, however, only if the
events were unambiguous and the setting
~was such that the observer could not have
- misperceived those events. Such condi-
‘tions, however,. cannot simply be as-
:’sumed; as the proponent of the inference
-and the bearer of the burden of proof of
.actual malice, the plaintiff must demon-
- strate that they exist. No such showing
was made here. . :

. The evidence was that Bengston ob-
served the events some 30 feet from where
. they took place. The exchanges he report-
ed between plaintiff and the quarterback
~occurred after plaintiff’s visiting team had
delivered the ball into the hands of the
home team, an event likely to excite the
" home crowd. It is probable, then — at
_least plaintiff did not show otherwise —
. that Bengston’s opportunity to hear the
_exchanges was less than ideal. '

. Itis éigniﬁcant that the only witnesses

- ally said were plaintiff himself, the quar-
- terback to whom he had spoken and the
- quarterback’s father. The other witnesses
simply testified that they did not hear
. plaintiff use profane language. Plaintiff
- and the quarterback were obviously in a
:~ better position than Bengston to know
- - what was said. The quarterback’s father
‘sat about the same distance away as Beng-
ston.- All of this evidence supports the
finding that Bengston’s report was inac-
curate, but it does not lead to the conclu-
. sion that Bengston knew that it was false.
There was no evidence to negate the pos-
- sibility that Bengston simply misunder-
stood plaintiff. There was not, for exam-
ple, testimony that plaintifi’s words were

- who claimed to know what plaintiff actu- .

cledrly audible to anyone in Bengston’s

location:
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‘takes” of interview with
ant, since such privil
confidential sources
applies in criminal a
and thus defendant’s
such privilege by demonstrating that out-
takes provide information not available
from alternative sources, and by demon-
strating  specifically how outtakes ‘are
“highly material ‘to defense, warrants
quashing of subpoena. - SR

criminal defend-
ege is not limited to
and since privilege
s well as civil cases,
failure to overcome

- Action by broadcasting company to
quash subpoena served on it by defendant
in criminal action. On company’s motion
to’ quash. P o s

Granted. - L
A. Daniel Feldman, Samuel Fifer, and
Kenneth E. Kraus, of Isham, Lincoln &
Beale, Chicago, Ill., for movant,

Full Text of Opinions”
_H_a:t,_ j

Presently before the court is the motion
of NBC to quash the "subpoena'servcd on
it by defendant Garcia seeking the video-
tape out-takes from an interview given by
TV reporter on Au-

Garcia to a WMAQ-TV
C contends that en-

gust 19, 1986. NB [
“forcement of the‘fsubpdc.ria‘ would violate
“the  federal common law  and _ First
Amendment privileges against compelled
disclosure of a reporter’s work product.
" Garcia argues that the reporter’s  quali-
fied privilege has never been explicitly
recognized in the Seventh Circuit, that the
_Privilege protects only confidential
- sources, and that the- privilege should not

apply-in criminal cases: For the reasons
stated below;

. arguments .and grants the motion to
quash_";t..ﬂ‘ : g ) . '- '4; ; -

o bisgussion .

o In ‘Bfah.éburg v. Ha};eo;,‘4(y)'82U.S.'.’.'665_[1 .

‘Med.L.Rptr. 2617] (
Court, .while refus
lute constitutional
ists, nevertheless re
- some protection fo

1972), the Supreme
ing to create an abso-
privilege for journal-
cognized that “without
r seeking out the news, -
freedom of the press could be eviscerated.” -
Id. at 681. Since Branzburg, federal courts -
have ‘with near uniformity recognized a
qualified privilege. for. the. protection of
rTeporters’ hotes and other source materi-
“als. See, e.g., LaRouchev: Nat’] Broadcasting -
Co., 780 F.2d - 1134 [12 ‘Med.L.Rptr, -

this court rejects Garcia’s - t

purpose
e.g., Un|
‘Med.L|
“'fact, as
~of infoq
Jlarly ‘ed
‘reporte
‘gate ‘a

‘Grand -

5
) U.S. . Lopez j§
158p] (4th Cir.), cert. denied, 107 S.C. 79 %
(1986); United States v, Burke, 700 F24 79 %
(3d |Cir. 1983); Zerilli . Smith, 656 F2q £
705[[7 Med.L.Rptr. 1121] (D.C. Cir, 1
1981); Miller v. Transamerican Press, Inc. %
621(F.2d 721 [6 Med.L.Rptr. 1598] (5¢5 =
Cir.|1980), cert. denied, 450 U.S. 1041 (19 3
—)| Bakerv. F.- & F. Investments, 470 F2d 3
77811 Med.L.Rptr. 2551] (2d Cir. 1978). =
Farr| v, Pitchess, 522 "F.od - 444 1 3
Med.L.Rptr. 2557] (9th Cir. 1975). By 7%
see In re Grand Jury Proceedings, 810 F2d =
580 [13 -Med.L.Rptr. 2049] (6th Cir, -
1987) (rejecting reporter’s qualified privi. . 2
lege | in " the context  of grand - jury
procgedings). I =
- Although the Seventh Circuit has pot
yet addressed- the question of a reporter’s
qualified privilege, - this court has pre.

Sly recognized t

he privilege, and has
that, at least i

n civil cases, it extends -
{ underlying; unpublished. materia]
red in preparation for a news:story
adcast regardless of whether the source
imaterial is confidential. Gulliver’s Per. -
- Chas: Levy Cir.: Co.;--
. 1197 - [4 Med.L.Rptr.:: 1342]
1L 1978). Thus; Garcia’s. conten-
at the reporter’s qualiﬁed'privilegc,
gnizable at all, protects only confi-
1 sources; is without merit, See also
supra; United States v..Blanton,-534
p- 295 [8 Med.L.Rptr: .1106] (D. 7
11982); . Altemose Const. Co. 7. Building =
ust. Trades Council, 443 F.Supp. 489
ed. L.Rptr. '1879] (D. Pa. 1977);
ltz v. Fields, 389 F.Supp. 1299 (D.
1975). e
fcia’s next argument, that a report-
alified privilege does not apply in
al cases, is also wit—hout'um'er:i't. Since
ounded in federal common law, the -
ge applies to federal criminal cases
h Fed. R. Evid. 501.-It is'true that
r’s Periodicals, the only case of this
to' discuss -the- privilege, ‘was.a civil -
“But-those" courts ‘which “have rad- g
this issue have not differentiated
 civil and criminal proceedings for
s ‘of ‘applying the privilege.: See,
ted States v. Criden, 633 F.2d 346 (6
/ Rptr."1993] (34 Cir.), cert. denied,
449 US: 1113 (1981); Blanton, supra. In
the court noted in Burke, supra, the
important social interests in the free Aow
mation that ‘are protected by the
’s ‘qualified privilege are particu-
mpelling in criminal ‘cases, 'since
S are'to be ‘encouraged to investl-
d - expose evidence -of criminal
ping. /d. at 77. Garcia cites In're
Ty Proceedz'ng:,. supra, where the

>

o aniti

réporte :

wrongd
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IT IS THEREFORE ORDERED
that the motion of NBC to quash the
subpoena of defendant Dora Garcia seek.
ing video out-takes is granted.

'PAINTING INDUSTRY OF

HAWAN v. ALM.

h H;Wéii Sﬁéréme Cotﬁ‘t -
PAINTING INDUSTRY OF. HA.

WAII MARKET RECOVERY FUND

v. ROBERT A. ALM, DIRECTOR OF

COMMERCE AND CONSUMER

AFFAIRS; and THE STATE OF HA.
WAII, No. 12094, December 3, 1987.

- NEWSGATHERING

- -Access to rec:()lr'ds.—Adn'n’ii;i.strgti.x?e
Co(§3814) . . | -

~Statutory right of access—State open
-+ records acts (§44.17). .. . .
Settlement agreement between state
_commerce department and licensed con-
. tractor, ‘which resolved . contractor’s al-
leged violations of wage and hour laws
-.and which includes name of corporation’s
. manager and states that manager holds
._contractor’s license and agrees to comply

. with labor laws in future is not personal -

record exempt from disclosure under Ha-
- wail public records act, HRS 92-—5_1. )

~ ment agency’s settlement agreement. The
" Hawaii* Circuit Court, First Circuit, or-
“dered disclosure after an in camera exami-

‘nation and subsequently, on reconsider-
" ation, vacated the order and precluded

disclosure. On plaintiff’s appeal. - ..
o Reversed, o i T en
- Michael A. Lilly, for plaintiff.

Nathan J. Sult, of the Departmcrit. of =

Commerce & .Consumer Affairs, and
Grant Tanimoto, deputy attorney gener-
al, for defendants. - B

" Full Text of Opinion

" Before” L'le; Cl.j.,' and Nakamura,

Padgett, Hayashi, and Wakatsuki, JJ.

- We reverse.

. waii [Market Recovery Fund, ‘requested
“disclgsure of the settlement agreement b

. The' DCCA "refused on the ground that
“the s¢ttlement was not a public record. .
Plaintiff then filed the instant suit to-

. of the First Circuit ordered disclosure of 3
B R - :.the sqttlement after examination in cam- >
" 7 Action” seeking * disclosure of ‘govern- | era. The document was sealed to permit
. the DCCA an opportunity to appeal. On ==
.-recongideration, the court on March 6,

. disclogure of the settlement on the ground-.

Painting Industry of Hawas; v. Alm
\

Lum, C.J.:

Tlhe issue in this appeal is whether 5
settlement agreement between the De.
partment of Commerce and Cqo
Affairs (DCCA) and a corporat
works contractor regarding license law
violations by the contractor must be dis-
closed to the public. The answer to this
issu¢ turns on whether the settlemeny
agreement is a personal record under Ha.
waii| Revised Statutes (HRS) "§§92-50
and P2E-1. The Circuit Court of the First
Circnit ruled the agreement to be"a per-
sona] record, and precluded disclosure,

Nsumer

Lo e

On October 17, 1985, a complaint wa

filed |with the Regulated Industries'Com-
plaint Office (RICO) of the DCCA alleg- *

. ing violations of the wage and hour laws -
by Metropolitan Maintenance (Metro. 2

politan), a licensed contractor. RICO in- |

vestigated the complaint and subsequently -

mandging employee. " - . N
THe Plaintiff, Painting Industry of Ha-

the DCCA’ pursuant to HRS §92-51.

compel public di,scl_os'urc__o.f the
agTCf;ncnt. ST A -

On{ January 5,l 1987, the Circuit Court

1987,| vacated the order and precluded

that it was a personal record under HRS 7
§92E+1. o o E

1I.

Paper, map or plan of the State or of 2
- county and their respective subdlvxslons ;
and| boards, which is the ‘property
thereof, and in or on which an entry has .

€ publje '.

S :

: A-nvpﬂubvliic record is defined under HRS g
-§92-50 as: : : i
. [Alny written or printed report, book or

“entered into a settlement of the alleged :‘rﬂg;;
violations with Metropolitan andDonald
- Tagawa, ‘Metropolitan’s responsible :

beenr made or is required to be made bY he
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