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specifically, Section 4241 (a) provi

The court shall grant the moti

hearing on its own motion, if
to believe that the defendant

suffering from a mental diseas

mentally incompetent to the e

understand the nature and cons

proceedings against him or to
defense.

18 U.S.C. §4241(a). Prior to

may order that a psychiatric or psy

defendant be conducted. 18 U.S.C.

As we have previously made kno
presently has no reasonable cause t
"suffering from a mental disease or
mentally incompetent to stand trial
pointed out at the conclusion of la

has recently (October/November, 199

court-appointed mental health profe
determined competent to answer crim

As we understand it, you have
or are at least well into the proce

there exists such "reasonable cause

hearing. On the whole, it seems 1i
file a motion for such a hearing, a

court-ordered examination of Shay J

in keeping this matter on a predict
much appreciate being advised as to
this regard. Should your client in
motions, and to permit the governme
them (solely for purposes of expedi
would request that you first provid
of the circumstances upon which the
a hearing under Section 4241(a) wou

es, in pertinent part, that:

n, or shall order such a
here is reasonable cause
ay presently be

or defect rendering him
ent that he is unable to
quences of the

ssist properly in his

ny such hearing, the Court
hological examination of the
4241 (b).

to you, the government
believe that Shay Jr. is
defect" rendering him

To the contrary, and as was
t week’s hearing, Shay Jr.

) been evaluated by a state
sional and was subsequently
nal charges in that forunm.

ither already concluded that,
s of determining whether,
' warranting a competency
ely that you will ultimately
companied by a motion for
Given our mutual interests
ble track for trial, we would
your client’s intentions in
eed intend to file such
t an opportunity to assent to
ing action), the government
us an informal understanding
"reasonable cause" warranting
ld be based.
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UNITED STATES

DIBTRICT OF

UNITED S8TATES OF AMERICA

DISTRICT COURT

HABBACHUSETTS

)
)
) CRIMINAL NO. $2-1039¢-8
v. )
)
THOMAS A. SHAY )
FAVE TO LATE F TICE OP INSANITY DEFENSE
AND INTENTION TO INTRODUCE EXPERT TESTIMONY

Pursuant to Rules 12.2(a) and (b) of the Federal Rules of

Criminal Procedure,

defendant Thpmas A.

shay ("Shay Jr.") herely

moves <his Court to allow late filing cf notice of his intention

to raise the dafense of insanity
introduce expert testimony relat

or mental condition bearing upon

late filing is as follows:

1. Shay Jr.

and 0¢ his intention to

the issue of guilt. Cause for

could not give notice of his intention to

raise the insanity defense before being informed whether th-. e

existed a basis for such defense

psychiatry.
2.
3. Since Shay Jr.

pefore undersigned counsel was a

Undersigned counsel is

by an expert in the f ' ald of

successor -~ounsel in this case.

has been in c.stody at all times since

r..ointed, he could not be

evaluated except at times c-avenient to the psychiatric expert,

the incarcerating fac’..ty, and

4. As part of his evaluatfion,

counsal.

the psychliatric expert

reviewed voluminous social history and mental health records.

5. Shay Jr. was preliminarily evaluated on April 9,

1593,

ing tc a mental disease or defect

00005



6. Counsel was informed by

12, that there is a basis f

1993,
insanity at trial.

For the foregoing reasons, S
grant him leave to file the notic

(b) of the Federal Rules of Crimi

1993

Dated: &pril 1s,

G:\CLIENTV\SKAYTOM\PLEADING\ insan.not

.mcegyc(‘hubmdocmm

Yol 2 n?g&pthﬂum
2§;§g7_425¢3ﬂ ji}aauo

| hernby corfily thet
syeved upon the
bymﬂbﬂWNHN
4716 /93

the evaluating expert on April

or raising the defensae of

hay Jr. moves that this Court
es required by Rules 12.2(a) and
nal Procedure on this date.

Respectfully submitted,

THOMAS A. SHAY
is attorneys
2Ll é‘i L7~ ?, oA,
Nancy’/Gertner

Any Baron-Evans
Dwyer, Collora & Gartner
400 Atlantic Avenue
Boston MA 02110
(617) 357=-9202

P4
[{2;QAZ<:“EQH‘7;?L‘ﬁ”
zﬁ son Boone
Boo & Henkoff
138 Brighton Avenue

Allston MA 02134
(617) 782-8210

-—
/. A —
Sl
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UNITED STATES DISTRICT COURT

DISTRICT OF MA

UNITED STATES OF AMERICA
V.

THOMAS A. SHAY

SSACHUSETTS

Criminal No. 92- 10369-2

-

-

e’ "
u‘ e

— S e N Nt s s

GOVERNMENT’S MOTION TO COMPEL
DISCLOSURE OF IDENTITY OF DEFENDANT'S
PSYCHIATRIC EXPERT AND PRODUCTION OF ANY EVALUATIVE REPORTS

The United States of America
compelling defendant Thoma
the "psychiatric expert" referred
File Notice of Insanity Defense a
Testimony.
that it may adequately prepare faq

commence on June 28, 1993.

hereby moves for an order

s A. Shay to disclose the identity of

to in his Motion for Leave to

nd Intention to Intrcduce Expert

The government requires this information in order

r trial, which is scheduled to

The government further moves, pursuant to Fed. R. Crim. P.

6(b) (1) (B),

+hat defense counsel

for Shay, Jr. be required to

produce to the government any and all "results or reports of

physical or mental examinations or scientific tests or

experiments made" 1in connection with this case.

M/w

J ;/7/C§”>

By

Respectfully submitted,

A. JOHN PAPPALARDO

United States Attorney
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]

J.S. Department of Justice

United States Attomey
District of Massachusetts

=

1003 J.W. McCormack Post Office and Courthouse
Boston, Massachusens 02109

June 16, 1993

Y HAND

Frank Dello Russo, Clerk

for the Honorable Rya W. Zobel
United States District Judge
U.S. Courthouse
Boston, MA 02110

Re: United States V. Thomas Al Shay
criminal No. 92-10369-2

Dear Mr. Dello Russo:
Enclosed for filing please find the Government'’s Motion To
Compel Defendant Thomas A. Shay to Comply With Existing Discovery
order. Kindly bring this motion to the attention of Judge Zobel
at her earliest convenience.

We appreciate your courtesy and cooperation.

Very truly yours,

A. JOHN PAPPALARDO

UpA States Attorney
By: V/
PAUL V. RELLY,
, ﬁ \®

Assistant U.§$

FRANK A. LIBBY
Assistant U.S.

Enclosures
cc: Nancy A. Gertner, Esquire
Jefferson Boone, Esqguire

00008




UNITED STATES DI

DISTRICT OF MAS

UNITED STATES OF AMERICA )
)

v. )

)
)

THOMAS A. SHAY

STRICT COURT
SACHUSETTS

CRIMINAL NO. 92-10369-2

GOVERNMENT’S MOTION TO COMPEL

DEFENDANT THOMAS A.

SHAY TO COMPLY

WITH EXISTING DISCOVERY ORDER

The United States of America hereby moves the Court for an

order directing counsel for defendant Thomas A. Shay ("Shay Jr.")

to forthwith comply with this Cour

1993 (copy attached as "Exhibit A"
produce (1) any and all results of
administered to Shay Jr., (2) any
psychiatric expert(s), and (3) any
explosives expert(s), together wit
experiments by the same.

In support of this motion, th

1. Following entry of this O
counsel for Shay Jr. confirmed tha
had administeréd psychological tes
government’s psychiatric experts h
that it is essential to their eval

review the results of these tests

insanity issue raised by Shay Jr.!

' It is apparently not possi

of psychological tests so soon aft
Therefore, the government’s psych]
simply conduct tests of their own;

-

/s discovery order of May 7,

) in three respects: that he
psychological tests

and all reports by Shay Jr.’s
and all reports by Shay Jr.’s

h the results of testing or

e government states:
ourt’s order of May 7, 1993,
t their psychiatric expert(s)
ts on Shay Jr. The

ave advised the undersigned
uvation that they obtain and

before they can opine on the

ble to administer a second set

er the initial tests.

latric experts are not able to

00009




2.

for Shay Jr. for copies of the psyc
including two requests in writing (

counsel has not supplied the materi

motion.

3. Moreover,

trial and Shay Jr.’s counsel has fa
with two important pieces of recipr

government is entitled under Fed. R

Court’s order of May 7, 1993,

Shay Jr.’s psychiatric expert(s), a3

Shay Jr.’s explosives expert(s), tg

testing or experiments by the same
discovery material is essential to

preparation.

WHEREFORE, the government redqy

allowed,

Shay Jr. to produce the required d

Government counsel has mad

we are now withi

namel

and that the Court issue ;

e several requests to counsel

hological test results,
"Exhibits B and C".) To date,

al, thereby necessitating this

n ten (10) working days of
iled to provide the government
ocal discovery to which the
Crim. P. 16(b) and this

y: (1) any and all reports by
ind (2) any and all reports by
) gether with the results of
Receipt of this mandated

the government’s trial

hests that this motion be
an order compelling counsel for

scuments and materials to the

00010



government forthwith.

By

Respectfully submitted,

A. JOHN PAPPALARDO
United States Attorney

CERTIFICATE OF SERVICE

Ssuffolk, ss.

I, Paul V. Kelly, Assistant U
that I have served the copy of the
Gertner, Esquire, 400 Atlantic Ave

02110, and by first-class mail to Jefferson Boone,

Brighton Avenue, Suite 212, Allsto

Boston, Massachusetts
June 16, 1993

S. Attorney, do hereby certify
foregoing by hand to Nancy
nue, Boston, Massachusetts
] Esquire,
02134.

138

n, Massachusetts

PAUL V. KELLY
Assistant U.S
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UNITED STATES DI

STRICT COURT

DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
V.

THOMAS A. SHAY

GOVERNMENT'’S MOT

Criminal No. 92-10369-2 __

n'r’f‘ .

. -
d""-._’

A
—

P e N e

ION TO COMPEL

DISCLOSURE OF IDENTITY OF DEFENDANT'S

PSYCHIATRIC EXPERT AND PRODUCTION OF ANY EVALUATIVE REPORTS

The United States of America

hereby moves for an order

compelling defendant Thomas A. Shay to disclose the identity of

the "psychiatric expert" referred

to in his Motion for Leave to

rile Notice of Insanity Defense and Intention to Introduce Expert

Testimony.

The government requires this information in order

that it may adequately prepare for trial, which is scheduled to

commence on June 28, 1993.

The government further moves

16(b) (1) (B),

produce to the government any and
physical or mental examinations o

experiments made" in connection w

EXMICIT "/

that defense counsel

By:

, pursuant to Fed. R. Crim. P.

for Shay, Jr. be required to

all "results or reports of
r scientific tests or

ith this case.

Respectfully submitted,

A. JOHN PAPPALARDO
United States Attorney

VL dallti,

PAUL V. RELLY
Assistant U.S/ Atto

Lok A

FRANK A. LIBBY,
Assistant U.S.

ey

JR Ak
Attiorney

]
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U.S. Department of Justice

United States Attorney
District of Massachusetts

Nancy Gertner, Esquire
Dwyer, Collora and Gertner
400 Atlantic Avenue

Boston, Massachusetts 02110
Jefferson Boone, Esquire
Boone & Henkoff

138 Brighton Avenue
Allston, MA 02134

United States v. Alfred
Criminal No. 92-10369-2

Re:

w'

1003 J.W. McCormack Post Office and Courthouse
Baston, Massachuseus 02109

May 26, 1993

Trenkler

Dear Counsel:

I note, per the enclosed, th
government’s motion for productio
physical or mental examinations o
experiments made" in connection w
appreciate it if you would advise

at Judge Zobel has allowed the
n of all "results or reports of
r scientific tests or

ith this case.
me whether any such "results or

I would

reports" exist, and if so, arrange for their production.

By:

Enclosed

cc: Frank A. Libby, Jr., AUSA

EXHIRIT T@ "

Very truly yours,
A. JOHN PAPPALARDO

Und States Attorne
?w/ 7M

PAUL V. KELLY
Assistant U.p5.

Attorn&y

00013
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U.S. Department of Justi
United States Attorney

PY

New England Drug Task Force

Nancy Gertner, Esq.

Dwyer, Colora and Gertner
400 Atlantic Avenue

Boston, Massachusetts 02110

Re United States v. Thomas

1009 J. W McCormuck POCH

Boston. Mussachusetts 92109

June 11, 1593

A. Shay

Criminal No. 92-10369~-2

Dear Nancy:

In view of the Court’s ruling
following up Paul’s recent request
Dr. Ronald Cohen’s report of exam]
A. Shay. Obviously,
and corresponding report without ¢
on to the government’s experts fol

EXHI&IT

we would like to receive Dr.

3 in this regard and in

t on this, kindly forward to us
ination of your client, Thomas
Cohen’s results
ielay so that we may pass them

r review.

Very truly yours,

LN
FRANK A. LIBBY,(JR. !
ttorn

Assistant U.S.

" 7
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UNITED STATES DISTRICT COURT

DISTRICT OF MASS

UNITED STATES OF AMERICA

v.

N e’ N P s st

THOMAS A. SHAY

ACHUSETTS

CRIMINAL NO. 92-10369-2

MOTION TO PRECLUDE EVIDENCE

OF A FALSE BOMB THREAT

IN NOVEMBER 1990

Defendant Thomas A. Shay ("Shay
Court prohibit the introduction of e
threat allegedly made by him on Nove
government has informed him it may s

an exception to Rule 404(b)’s prohih

evidence.

bomb threat for the following reason

1.

of a bomb which is the subject of th

crime which is not admissible to shog

Rule 404 (b).

2. As an initial matter, the
theories for introduction ("intent,
etc.") fails utterly to adequately p
the bomb threat evidence. "While ad
circumstances, [extrinsic act eviden
exercise and should not be accepted
articulates with suitable precision

doing so." United States v. Flores H

Shay Jr. objects to the 1

The alleged bomb threat on

Jr.") hereby moves that this
vidence of a false bomb

mber 13, 1990, which the

eek to introduce at trial, as
ition against character
ntroduction of an alleged

st

e year prior to the explosion

is prosecution is another

w criminal propensity under

government’s omnibus list of

plan, knowledge, identity,
articularize the relevance of
missible in some

ce] is by no means a routine
unless the government

the ’special’ ground for

erez, 849 F.24 1,

1988).

8 (1lst Cir.

00015




3. A bomb threat one year earx
and had no connection in time or oth
October 1991 bombing, and is therefg
legitimate issue in this case. See,

738 F.2d 776,

Shackleford, 778 (7th

for any purpose other than propensit
close enough in time to be relevant
Philibert,

also United States v. 947

Cir. 1991) (earlier purchase of fire
defendant made a threatening phone ¢
connection between the two).

4. Shay Jr.’s defense will in
government’s evidence fails to prove
attempted to destroy an automobile,
His lack of intent or knowledge are
therefore be rebutted with prior act|
V.

Rodriquez-Estrada, 877 F.2d 153,

acts not admissible unless they go t

the case); United States v. Marvilla

lier was in no way similar to
er circumstances to the
re irrelevant to any

e.d., United States v.

Cir. 1984) (prior act offered

Y must be "similar enough and
to the matter in issue"). See

F.2d 1467, 1470-71 (11th
arms irrelevant to whether

all where there was no

clude, inter alia, that the

that he received explosives,
or conspired to do either.
not in issue and cannot

See, e.g., United States

155 (1st Cir. 1989) (other

© a "controverted issue" in

907 F.2d 216, 223 (1st Cir.

7

1990) (other acts admissible because

knowledge and ability); United State

defendant raised lack of

S v. Powell, 587 F.2d 443,

448 (9th Cir. 1978) (where defendant

source of the drugs was not him, int
5. In any event, making a fal
requires only knowledge of how to us

relevance to knowledge of how to rec

-2 -

sought only to show that the
ent was not in issue).

se bomb threat, which

=)

=4

a telephone, has no

eive explosives or destroy a

00016




vehicle. See United States v. Welch

1992 WL 58739 (D.Mass.)

(that defendant rifled mail in an u
to show knowledge of proper mail pr
of misappropriating postal funds).
6. Making a false bomb threa
to kill or a plan to kill Shay Jr.’
where there is no connection in tim
between the two events.

See, e.qg.,

nrelated incident inadmissible

ocedures in trial on charges

t has no relevance to intent

s father with a real bomb,
e or other circumstances
United States v.

Lynn, 856

F.2d 430, 435 (1st Cir.
only connection was same illicit su
remote in time, there was no eviden
scheme over time, the participants
completely different, and the two s
quantity).
7. Evidence of a bomb threat
show identity, since the two events
much less any that are "so idiosync

signature." Ingraham v. United Stat

1988) (prior

offense inadmissible where
bstance; other offense was
ce indicating a continuing

in the two events were

ales were dissimilar in

in 1990 is inadmissible to
share no characteristics,
ratic as to constitute a
es,

832 F.2d 229, 233 (1lst

Cir. 1987). The bomb threat is in

reminiscent of the crime charged as

no way "methodologically

to earmark [the bombing] as

the defendant’s handiwork." Id. at 231. See also United States
v. Wright, 901 F.2d 68 (7th Cir. 1990) (recorded telephone

conversation in which defendant cla
inadmissible to establish identity

distribution of cocaine on wholesal

imed he was a street dealer
in prosecution for

e level).

00017




8. Use of a prior act to rais
defendant may have been disposed to
with which he is presently charged
by Rule 404(b) and the Due Process !

REQUEST FOR_ORA

se an inference that the
commit an offense of the type
is precisely what is forbidden
Clause.

L ARGUMENT

Pursuant to Local Rule 7.1(c),
schedule a hearing on this motion ol

argument will be of assistance to tl

Shay requests that the Court
n the ground that oral

he court.

Respectfully submitted,

THOMAS A. SHAY
By his attorneys

Cz:“&é/ ;5%71232 '§;;%1¢¢<3

Dated: June 2?, 1993

Nancy Gertner (BBO #190140)
Amy Baron-Evans (BBO #560312)
Dwyer, Collora & Gertner

400 Atlantic Avenue

Boston MA 02110

(617) 357-9202

CERTIFICATE OF SERVICE
lherebyw'ufymaumnwpyofmeabmdocumefﬂms

served u other party
bm&g?L%:?;zgfi&aﬂg

rson Boone
Boorie & Henkoff

138 Brighton Avenue
Allston MA 02134
(617) 782 8210
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UNITED 8TATES DIST

DISTRICT OF MASS

UNITED STATES OF AMERICA

v.

THOMAS A. SHAY

MOTION_TO PRECLUD
OF ALLEGED USE O

Defendant Thomas A.
Court prohibit the introduction of e
knowledge and use of fictitious name
altered variations of his last name,
October 28, 1991, which the governme
seek to introduce at trial, as an ex
prohibtion against character evidenc

Shay Jr. objects to the governm
of evidence of alleged use of aliase

1. Use of aliases in June 198

and January 1992, even if proved, ar

Shay Jr. used an alias at Radio Shac
Fed.R.Evid. 404(b).
2. As an initial matter, the

theories for introduction ("intent,
etc.") fails utterly to adequately p
this evidence. "While admissible in

[extrinsic act evidence] is by no me

should not be accepted unless the go

Shay {("Shay

RICT COURT

ACHUBETTS

4

CRIMINAL NO. 92-10369-2

EVIDENCE
ALIASES

Jr.") hereby moves that this
vidence of his alleged

s and aliases, including
prior and subsequent to

nt has informed us it may
ception to Rule 404(b)’s

e.

ent’s proposed introduction

5 for the following reasons:
9, January and April 1990,

e not admissible to show that
K on October 18, 1991. See
government’s omnibus list of
plan, knowledge, identity,
articularize the relevance of
some circumstances,

ANS a routine exercise and

vernment articulates with

00019




suitable precision the ’‘special’ gr¢

States v. Flores Perez, 849 F.2d 1,

3. Shay Jr.’s defense will s

evidence fails to prove that he purg

on October 18, 1991. Lack of intent
mistake or accident are not in issue

rebutted with prior acts. See, e.q.

=3

bund for doing so." United

8 (1st cir. 1988).

imply be that the government’s

chased anything at Radio Shack

or knowledge or absence of
and cannot therefore be

United States v. Rodriquez-

Estrada, 877 F.2d 153, 155 (1lst Cir

admissible unless they go to a "cont

United States v. Marvilla, 907 F.2d

1990) (other acts admissible because

knowledge and ability); United State

2 S

1989) (other acts not

rroverted issue" in the case);

216, 223 (1lst Cir.

defendant raised lack of

V.

448 (9th Cir. 1978)

source of the drugs was not him, int

4. Using an alias on other od

intent to kill or a plan to kill Sha

is no connection in time or other ci

events. See, e.d., United States v.

(where defendant

Powell, 587 F.2d 443,
sought only to show that the

ent was not in issue).

casions has no relevance to

Yy Jr.’s father, where there

rcumstances between the two

Lynn,

856 F.2d 430, 435 (1st

Cir. 1988) (prior offense inadmissibl
indicating a continuing scheme over
two events were completely different
dissimilar in quantity).

5. Evidence of use of aliases
inadmissible to show identity, since
("Ashay," "Mike Peters," "James Keou
"Sahy" on October 18,

1991, do not s

e where there was no evidence
time, the participants in the

and the two sales were

’

on other occasions is
the other alleged aliases
gh") and the alleged use of

hare characteristics that are

00020



"so idiosyncratic as to constitute a
United States, 832 F.2d 229, 233 (1ls

6. That a prior act belongs t
the act sought to be proved is not ¢
Pisari, 636 F.2d 855, 859 (lst Cir.
committing a robbery, one invokes th
falls far short of a sufficient sign
to posit an inference of identity"):;
867 F.2d 1132, 1135 (8th Cir. 1989)
marijuana is not a "peculiar similar

prior conviction); United States v.

signature." Ingraham v.

t Cir. 1987).
0 the same generic class as

nough. See United States v.

1981) ("fact that in
e threat of using a knife
ature or trademark upon which

United States v. Garbett,

(that both acts involved
ity" warranting admission of

Benedetto, 571 F.2d at 1249

(since passing folded bills by way o
unique as using glassine envelopes t

inadmissible to show identity); Unit

f a handshake "about as
© package heroin," evidence

ed States v. Miller, 883 F.2d

1540, 1543-44 (11th Ccir. 1989) (evid
transaction inadmissible to prove id
similarities were the use of a beepe
which were not shown to be unique).

7. Use of other aliases to ra
Jr. used an alias on October 18, 199
forbidden by Rule 404(b) and the Due

R

ence of other cocaine
entity where only

r and delivery in a car,

ise an inference that Shay
1, is precisely what is
Process Clause.
espectfully submitted,

HOMAS A. SHAY
Y his attorneys

L,

i
aicy Geﬁt,ﬁer (BBO #190140)
hy Baroh-Evans (BBO #560312)
wyer, Collora & Gertner
DO Atlantic Avenue
oston MA 02110

0002



(617) 357-9202

7/44/ n FE7 5&&« %&’

rson Boone
oone & Henkoff

38 Brighton Avenue
llston MA 02134
617) 782 8210

Dated: Juneézz, 1993

~

SEoE

CERTIFICATE OF SERVICE
lhu&numﬁmMamnmonMaMNdxmmm-n

served M?W{}N party
i /@u Py A CrnuD

[
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UNITED STATES DIST

DISTRICT OF MASSH

UNITED S8TATES OF AMERICA

V.

THOMAS A. SHAY

MOTION FOR A BIFUR

RICT COURT

ACHUSETTS

CRIMINAL NO. 92-10396-32

CATED TRIAL

Defendant moves this Court to h
separating the guilt phase of the tr|
and either impaneling separate jurie
dire of the same jury on the insanit
trial.

Defendant cites as his reasons

1. The defendant is charged w

cld a bifurcated trial,
ial from the insanity phase,
S or permitting renewed voir

Yy issues following the first

therefor the following:

ith conspiracy, receipt of

explosives in interstate commerce resulting in death and injury

to public safety officers, attempted

malicious destruction of

property used in and affecting interstate commerce by means of

fire and explosives, resulting in dea
safety officers, and aiding and abett

indictments stem from an explosion wh

1991, and which resulted in the death

the injuring of another.
2.

circumstantial.

participate in the bombing. No meanin
be tied to him or to the places in wh

Indeed, in its investigation of the d

The government’s case again

There are no witness

'th and injury to public
ting such offenses. The
l1ich occurred on October 28,

} of one police officer and

st Mr. Shay is e?tirely

es claiming to have seen him -
gful physical evidence can
ich he lived at the time.

ase, the government has
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investigated a number of different suspects, each with a motive
to commit the offense. The governmerit’s investigation took over
one and one half years and yielded virtually the same limited
evidence at the end that it had at the beginning. In short, there
are substantial defenses on the merits to the charges against Mr.
Shay.
3. On April 16, 1993, the court was advised that in
addition to raising the substantial |factual defenses, Mr. Shay
will raise an insanity defense.
4. It is difficult if not impossible to simultaneously
defend the charges against Mr. Shay on the merits and to raise
the insanity defense.

A. Evidence with respect| to the latter necessarily
- opens the door to psychiatric and psychological history and
statements which are highly prejudicial to Mr. Shay’s other
defenses.

B. The insanity defense,| by focusing on the claim
that the crime charged was the product of mental illness,
necessarily makes the jury believe that the defendant was likely
to have committed the act in question.

C. Evidence that the defendant has a mental illness,
which would not otherwise be admissible in the case in chief,
invites the jury to resolve doubts concerning the commission of
the act by finding the defendant not guilty by reason of

insanity, rather than acquitting him
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5. Bifurcation facilitates an
issues in the trial, both in terms o
proof and conducting voir dire.
to guilt or innocence is beyond a re
burden of proof with respect to the
preponderance of the evidence.

For all of the above reasons, t
bifurcated trial.

Respec

THOMAS
By his

Pk

orderly presentation of the

f explaining the burdens of

The burden of proof with respect

asonable doubt, while the

insanity defense is by a
he defendant moves for a

tfully submitted,
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July 12, 199

The Honorable Rya W. Zobel
United States District Court
J. W. Mccormack Building, POCH
Boston, MA 02109

United States v. Thomas A. Jr.

Criminal No. 92-10369-Z

Re: Shay,

Dear Judge Zobel:

-]

> evidentiary issues

tised today. Part I has to
‘s statements which were

] to do with the

iony, 1s preliminary. We

y Dr. Phillips sometime

] a possible diminished

r, and we will file a brief

This letter is to respond to theg
concerning mental state which were r3
do with the voluntariness of Mr. Shay
taken by the police. Part II, having
admissibility of Dr. Phillips‘’ testin
intend to file a brief and a report kL
later this week. Part III, regarding
capacity defense, is also preliminary

4

on it if and when the issue presents |itself, or sooner if you
prefer.
I. Voluntariness of Statements Made to Government

According to 18 U.S.C.
determines that the confession was vag
admitted in evidence and the trial ju
hear relevant evidence on the issue g
instruct the jury to give such weight
jury feels it deserves under all the
Crane v. Kentucky, 476 U.S. 683 (198¢
determined prior to trial that the co
involuntary, exclusion of testimony ¢
of the confession deprived petitionen
to present a defense).

The factors relevant to the volu
Jr.’s mental state and the extent to
about his mental state and took advan
United States v. Barone, 968 F.2d 137
is central to voluntariness inquiry):
918 F.2d 236, 242 (1lst Cir. 1990) (tha

§ 3501(a)l,

"if the trial judge
luntarily made it shall be

dge shall permit the jury to

f voluntariness and shall
to the confession as the

circumstances." See also

)

(where trial court had

nfession was not
oncerning the circumstances

of his constitutional right

ntariness inquiry are Shay
which his questioners knew
tage of it.
8,

See, e.q.,
1384 (1992) (mental state

United States v. Jackson,

t defendant evidenced
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The Honorable Rya Zobel
July 13, 1993
page -~-two-

susceptibility to psychological pres
v. Connelly, 479 U.S. 157 (1986) (men

sure is relevant); Colorado
tal state and police
oran v. Burbine, 475 U.S.412,

overreaching are relevant factors; M
432-34 (1986); Schneckloth v. Bustam

onte, 412 U.S. 218, 226

(1973) (resolution of voluntariness
characteristics of the accused and t
interrogation"); Miller v. Fenton, 4
(1985) ("admissibility . turns

for extracting the statements, as ap

Inquiring on cross examination
the time they questioned Shay Jr. wi
during the suppression hearing. Tha
what extent the police were aware of
history, such as the fact that he wa
without asking about any diagnoses f
records.f

II. Expert Testimony

After reviewing Shay Jr.’s voly
psychiatric records and conducting e
Jr. and his family, Dr. Phillips has
pre-existing mental condition, recog
journals, of which the jurors should
them in evaluating Shay Jr.’s staten
a disguised effort to present an ins
directly relevant to Shay Jr.’s abil
events.

Dr. Phillips’ report will state
mental condition manifests itself in
so all-encompassing that it defines

' shay Jr. will be requesting a

issue.

2 We do not believe that testim
police knew about Shay Jr.’s psychiag
to every fact in his history any mon
questions of Shay Sr. about abuse op
and the government are simply elicit
relevant.

issue depends upon "both the
he details of the
74 U.S. 104, 116

on whether the techn%ques

plied to this suspect")

into what the police knew at
11 go no farther than it did
t is, we seek to determine to
Shay Jr.’s psychiatric

s in and out of institutions,
rom the psychiatric

minous social history and
xtensive interviews of Shay
diagnosed Shay Jr. with a
nized in accepted psychiatric
be aware in order to assist
ents. This testimony is not
anity defense. It is

ity to perceive and relate

in essence, that Shay Jr.’s
a need for attention that is
his personality and impacts

!

jury instruction on this

bny concerning what the
tric history opens the door
e than the government’s
ens that door. The defense
ing the facts which are
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The Honorable Rya Zobkel
July 13, 1993
page -three-

on his ability to perceive and relaf
which predate this case suggest that
that a reliable and accurate person:
from Shay Jr.

Psychiatric testimony on the cg¢
witness’s testimony was first allows
88 F.Supp. 559 (S.D.N.Y.), aff’d.,
cert. denied, 340 U.S. 948 (1951).
was permitted to testify that the pi
upon whose testimony the government
based, was a psychopath disposed to

The First Circuit has recently
respect to the admissibility of exps
witness’s capacity to perceive and 1

For over forty years, federal ¢
impeachment of government witne
condition at the time of the ey
States v. Hiss, 88 F.Supp. 559,
Evidence about a prior conditig
"provide[s] some significant he
to evaluate the witness’s abilij
events or to testify accurately

United States v. Butt, 955 F.2d4 77,
omitted) .’ See also United Staes v.

e events.
t the condition is so serious
1l history cannot be obtained

Indeed, records

185 F.2d 822 (24 Cir.

mpetency and reliability of a
>d in United States v. Hiss,
1950),
The defendant’s psychiatrist
rosecution’s chief witness,

S case was almost entirely
making false accusations.

stated the following with
2rt testimony bearing on a
relate events:

rourts have permitted the
rsses based on their mental
rents testified to. See United
559-60 (S.D.N.Y. 1950).

n of mental instability that

4l

»1p to the jury in its efforts
ty to perceive or to recall
is relevant.

82 (1lst Cir. 1992) (citations
Moore, 923 F.2d 910, 913

(1st Cir. 1991) ("Evidence about a g
instability would be relevant here
some significant help to the jury in
witness’s ability to recall events g

As the Fifth Circuit has stated

3 The testimony was held to be
te basis that the expert had never n
but based his diagnosis on one inten
following a suicide attempt five yea
no opinion on the witness’s current
things truthfully. Id. at 82-83, 85.
where Dr. Phillips has interviewed §
extensively.

rior condition of mental

if it were to provide
efforts to evaluate the
testify accurately").

its
r to

properly excluded in Butts on

et or examined the witness,

view by someone else

rs earlier. The expert had

ability to perceive or report
That is not the case here,

hay Jr. and his family
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It is just as reasonable that a jury be informed of a
witness’s mental incapacity at|a time about which he
proposes to testify as it would be for the jury to know
that he then suffered an impairment of sight or
hearing. It all goes to the ahility to comprehend,
know, and correctly relate the |truth."

United States v. Partin, 493 F.2d 750, 762 (5th Ccir. 1974)
(hospital records showing witness td be a schizophrenic
admissible). See also United States |v. Lindstrom, 698 F.2d 1154,
1165-66 (11th Cir. 1983) (reversible error to deny access to
records showing witness was suffering from an ongoing mental
illness "which caused her to misperceive and misinterpret the
words and actions of others"); United States v. Society of
Independent Gasoline Marketers of America, 624 F.2d 461 (4th Cir.
1979) (conviction reversed where defpendants denied access to
records revealing witness was '"deluslional and hallucinatory with
poor judgment and insight").

This is an entirely different sfituation from that presented
in United States v. Kepreos, 759 F.2d 961 (1st Cir. 1985), in
which the First Circuit upheld this Court’s exclusion of expert
psychiatric testimony on the ground that it might confuse the
Jury. Id. at 965. Kepreos argued that the expert testimony was
relevant on two theories: (1) as relevant to his intent, but he
was not offering an insanity defense|or a diminished capacity
defense. Id at 964. (2) as evidence of character or personality
traits, to wit, avoidance, denial, repression, naivete,
dependency and tunnel vision. Id. at|965.

Unlike Shay Jr.’s theory, Kepreogs’ theory on intent was
indeed confusing. He offered it as relevant to intent based on no
recognized theory of intent, no prior mental condition, and no
recognized diagnostic category. The theory upon which Dr.
Phillips’ testimony is offered is entirely relevant to a central
issue in a case --Shay Jr.'’s capacity to perceive and relate
events. The diagnosis is one accepted in the field of
psychiatry, and is not, as in Kepreos, a statement of broad and
vague psychological traits. Moreover, it concerns a preexisting
and documented mental condition.

This case also differs from Unitled States v. White, 766 F.2d
22 (1st Cir. 1985), in which the defdndant sought to introduce
evidence of motive under the aegis of a diminished capacity
defense. The testimony was properly |excluded because evidence of
a "good" motive is irrelevant if the |defendant is capable of
forming specific criminal intent. Id.| at 24. Unlike the expert
testimony in White, Dr. Phillips’ testimony is relevant to a
material issue in this case, namely Shay Jr.’s ability to
perceive and relate events.

Whereas credibility in general is an issue for the jury, the
presence or absence of a preexisting mental condition of a sort
recognized in the field, is an appropriate subject for expert
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The Honorable Rya Zobel
July 13, 1993
page -four-

testimony under the Federal Rules of
it is no different from the testimon
respect to a preexisting eye conditi
witness, etc.

IXI. Diminished Capacity

To extent made relevant by the
expert testimony on diminished capac
United States v. Saban-Gutierrez, 78
Puerto Rico 1991), aff’d., 961 F.2d
United States, 904 F.2d 758, 761 (1ls

v. Lopez-Pena, 912 F.2d 1536 (1lst Ci
Cameron, 907 F.2d 1051 (11th Cir. 19
853 F.2d 676, 678 - 79 ‘9th Cir. 198
827 F.2d 889, 903-07 (3d Cir. 1987);

623 F.Supp. 1217, 1221 and n.2 (N.D.

Sincers

Evidence. 1In that respect,
y of an eye doctor, with
cn of an identification

facts, we may introduce

ity as well. See, e.qg.,

3 F.Supp. 1538, 1549 (D.
1565; Hernandez-Hernandez v.

t Cir. 1990); United States
r. 1989); United States v.
D0) ; United States v. Twine,
B) ; United States v. Pohlot,
United States v. Frisbee,
Cal. 1985).

2ly,

Nancy Gertner

cc: Paul Kelly, Frank Libby
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U.S5. Department of Justice

Unjted States Attorney
District of Massachusetts
1003 J.W. McCormack Post Office and Courthouse
Bostpn, Massachusens 02109
Jully 20, 1993

Honorable Rya W. Zobel

U.S. District Judge

U.S. District Court

J.W. McCormack POCH

Boston, MA 02109

Re: United States v. Thomas A. Shay, Cr. No. 92-10369-Z2

Dear Judge Zobel:

The government respectfully submits the following response

to theose evidentiary arguments raised
letter to you of July 12th:'

I. Voluntariness of Statements

within Attorney Gertner’s

Made to the Government

Section 3501(a) of Title 1
denial of any motion to suppress on g
introduction at trial of both: (1) th
"confession" (which the statute defin
of any criminal offense or any self-i
or given orally or in writing"; see 1
"relevant evidence on the issue of vo
supplied). Subsection (b) of § 3501 1
which the court "shall take into cons
threshold (i.e., suppression) determi
None of the listed factors deal with
defendant. Indeed, under applicable S
mental state is never a relevant cons
court first finds unconstitutional co
police, such that the suspect’s "will
have been "overborne." Colorado v. C

, U.S. Code permits, after
ounds of voluntariness,
fact of a defendant’s
s as "confession of guilt
criminating statement made
U.S.C. § 3501(e)); and (2)
untariness." (Emphasis
sts a variety of factors
deration”" in making its
ation as to voluntariness.
he mental state of the
preme Court case law,
deration unless the trial
duct on the part of the
to resist" can be said to
nnelly, 479 U.S. 157, 167

! Shay Jr.’s Memorandum of La

Admissibility of Psychiatric Testimon
in court yesterday, effectively resta
appearing in, and all of the argument
Gertner’s letter of July 12th.

In Support of

, filed and served
es most of the language
raised within, Attorney
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(1986) "2

By its Order of June 15, 1993, {
stater

Motion to Suppress Shay Jr.’'s
October 28th/29th and October 31st,

the jury.

Notwithstanding the foregoing, 1
objection to counsel’s announced 1ntg

examination of government witnesses,

surrounding Shay Jr.’s self-incriming
known law enforcement officer (that ]

was present, demeanor of the various
particularly, the fact that some law
Shay Jr. had had a troubled past and

2 Shay Jr.’s "involuntary cor
the Court ultimately rejected, have &
argued. As the government’s Brief irg
law on this issue is plain: The Due
Constitution proscribes involuntary (g
Denno, 378 U.S. 368, 376, (1964), ang
adnission depends on "whether the wil
overborne so that the statement was 1
act, and that gquestion [is] to be res
totality of the circumstances." Brya

1991. As a consequence,
clinical details of Shay Jr.’s mental]
are not relevant to what remains of t

this Court denied Defendant’s
nents to the police of

the

| state cannot be and simply

the "voluntariness" issue for

rthe government has no
:ntions of eliciting, on

the circumstances generally
ating statements made to any
s, where it occurred, who
parties’, etc.), and, more
officers were aware that
had been placed in foster

1fession" arguments, which
been extensively briefed and
) Opposition pointed out, the
Process clause of the
ronfessions, Jackson v.

i the voluntariness of an

1 of the defendant (was])

1ot his free and voluntary
solved in light of the

int v. Vose, 785 F.2d 364,

267-68 (1st Cir. 1986), citing Procur

i\ier v. Atchley, 400 U.S.

446, 453 (1971). The Supreme Court h3
custodial interrogation "might possik
virtue of some special circumstances|
where the behavior of... law enforcern

overbear [a suspect’/s] will to resist

not freely self-determined". Beckwit

s recognized that a non-
»ly in some situations, by
be characterized as one
ent officials was such as to
and bring about confessions
th v. United States, 425 U.S.

341, 347-48 (1976). 1In passing upon
inquiry becomes "whether the police’s

constitutionally acceptable." Derrick

such a case, the threshold
conduct was

v. Peterson, 924 F.2d 813,

819 (9th Cir. 1990). Accordingly, ar
vulnerability, due to age or mental ¢
relevant for due process purposes onl
unconstitutional official coercion.

)y allegation as to material
apacity, for example, is
ly if the court first finds
Colorado v. Connelly, 479

U.S. 157, 167 (1986) (coercive police |activity necessary predicate
to finding involuntary confession); gee, e.g., Townsend v. Sain,
372 U.S. 293, 298-99 (1963) (confession obtained from suspect

administered truth serum by police ph
inadmissible).

ysician involuntary and
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homes and youth facilities while gro

The government will, however, o
objected, to any line of questioning
government witness or any purported
-- as to the details of Shay Jr.’s m
any time. Any testimony proffered al
above, would be relevant to no legit
Defendant has disclaimed his once-no
such, Shay Jr. may not -- through th
-- bring to the jury’s attention psy
the defense has declined to present
defense) door.

II. Expert Testimony

As with the above-restated '"voli
letter of July 12th again seeks to pi
psychiatric history, arguing in this
will "assist [the jury) in evaluatin
(See Gertner letter, p. 2) Defendan]
testimony from one Dr. Phillips is a
"competency and reliability of a witi
equivalent to the '"testimony of an e
preexisting eye condition of an iden
(Gertner letter, p. 3).

This argument is wholly without
objects to the admission of any psycl
Phillips or any other psychiatrist oi
this case. As the foregoing will shq
Hiss; Butt; Moore, and Partin) cited
admissibility of expert opinion as tq
reliability of a witness" suffers frq
deficiency: Shay Jr. has given no tg
is simply not a witness (much less a
case. Defendant’s present posture (ir
defense nonetheless proffers "expert!
psychological condition of defendant)
neatly aligned with the situation pre

Kepreos, 759 F.2d 961 (1lst Cir. 1985)
(Zobel, J.) excluded the proffered ey

as to that investment manager-defendd
awareness" as to the charged '"churnir

Briefly put, the state of the pe

the Court on this point is as follows

B
add
in evidence a number of Shay

The government has, under Fed.
("Admissions of party-opponent"),
adduce,

wing up.

bject, as it has previously
-- posed either to a

expert called by the defense
ental state or condition at
ong these lines, as shown
imate issue in this case.
ticed insanity defense; as

e back ("voluntariness") door
chiatric information which
through the front (insanity

intariness" issue, Counsel’s
ht before the jury Shay Jr.’s
instance that such testinony
y Shay Jr.’s statements."

t claims that psychiatric
dimissible here on the

hess’s testimony" as it is

ve doctor, with respect to a
rification witness, etc."

merit and the government
niatric testimony, from Dr.
r mental health expert, in
bw, the line of cases (i.e.,
by Defendant regarding

b the "competency and

pm a fundamental, and fatal,
estimony in this matter and
government witness) in this
1sanity defense disclaimed;
' testimony as to

is, on the other hand,
>sented in United States v.
, in which this Court

rpert psychiatric testimony
int’s claimed "lack of

1g" scheme.

:rtinent record now before

P e

. Evid. 801(d) (2) (A)
juced, and will hereafter
Jr.’s statements. This
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evidence takes numerous forms and hag been, and will hereafter
be, introduced as follows:
(1) As to Shay Jr.’s oral statements, government

witnesses have, to date, include
Fogerty (Homicide Unit interview
(Dartmouth, MA); Robert Evans, d
Plant (fellow prisoners); Nancy
Agents Dennis Leahy and Jeff Ker
Francisco, CA) and Attorney Alan

(2) As to Shay Jr.’s written st
Jr.’s notebook entry regarding A
number; note to his father on re
track) the government’s authenti
been Detective Fogerty and Shay

As to Shay Jr.’s tape-recor

(3)

d Detectives Thomas and
s); Russell Bonanno
hris Henry and Larry
Shay; ATF Special

r; Fred Burke (San
Pransky.

atements (i.e., Shay
1 Trenkler’s Beeper
turn from the dog
cation witnesses have
Sr., respectively.

ded statements of

February, 1992, during telephone
Russell Bonanno, the government’
witness was Mr. Bonanno.;

As to Shay Jr.’s videotaped
1991 T

(4)
course of the October 31,
conference,
Detective Dennis Harris.

Further

release, the parties have stipul:
authenticity of the Shay Jr./Kar
1992 giy

interview of October 17,
House of Corrections.?

With respect to these assertions
not a "witness" at all but, rather,
801 (b) (definition of "declarant").

letter, pp. 2-3).

to the argument now raised in support
Phillips’ purported expert testimony.

inform us that federal courts widely 1
through means ir

of cross-examination,
testimony, on any legitimate issue of

3 Under Rule 1001 of the Feder

("Contents of Writings, Recordings and
"photograph" includes "video tapes" an
Rule 1001(2).

the government’s autl

t}
Ng
letter notices her intention to call I
testimony as to Shay Jr.’s mental cond
"impacts on his ability to perceive ar
A review of the 1lirg
Attorney Gertner’s July 12th letter tg
"competence of government witness" cas

conversation with
s authentication

statenents made in the
railways press
hentication witness was
, @as a condition of its
ated to the

en Marinella videotaped
ven at the Plymouth

Shay Jr. is, obviously,

e ""declarant" (see Rule
pvertheless, Ms. Gertner’s
br. Phillips to give

iition insofar as it

id relate events." (Gertner
e of cases cited in

> the Court shows those

ses to be plainly inapposite
of admission of Dr.

While the cited cases
recognize the availability
cluding psychiatric
"witness competency and

al Rules of Evidence
Photographs"), a
d "motion pictures." See
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reliability", each of the cases cite
mental state of a declarant, but, ra
state of a witness (more particularl
appeared at trial and, on oath, gave
declarant’s oral admissions. See, e.

1 deals not with the alleged
ther, the alleged mental
Y, a government witness) who
testimony recalling the
., United States v. Hiss, 88

F. Supp. 559, 559 (S.D.N.Y. 1950) (ex
admissible for purposes of discredit

The distinction between declara
respect, under the Rule and under ca
Shay Jr. would have an argument, und
it were discovered, for example, that
Fogerty had suffered from some menta
October and November, 1991 which arqgy
Fogerty’s ability to perceive his suj
circumstances, Shay Jr. would (assum]
as to sufficiency of psychiatric test
satisfied) be permitted to cross-exar
Detective Fogerty’s competency and as
Detective Fogerty’s testimony as Fogs
stand, Shay Jr.’s statements given di
interview at the Homicide Unit.

In United_ States v. Butt, 955 F
First Circuit provided a concise sury
First Circuit) case law on the admisg
evidence for purposes of impeachment
Butt, a police corruption case, the ¢
admission, by the defense on cross-ex
psychiatric hospitalization involving
prostitute), a witness for the goverr
court’s exclusion of this evidence (q
tentativeness of psychiatrist’s findij
nonetheless restated the rationale ur
permitting cross-examination, through
established mental instability, of a

‘ Not surprisingly, the line

on this issue deal solely with instan
witness has testified as to the decla
the defense then seeks to impeach --
that witness’ ability either to have
assertion as testified at trial, or 4
before the .jury. Of course, no such
where the declarant’s statements are
are not introduced by means of a perd
mental competency may be at issue); g
means of tape-recording, videotape orn
themselves.

istence of mental derangement
ing witness).

nt and witness in this

se law, is a critical one:
er Hiss and its progeny, if
t (Heaven forbid) Detective
L disorder in or about

hably impaired Detective
rroundings. In such

ing all other circumstances
Cimony to have been

nine Detective Fogerty as to
to the reliability of

erty recalled, on the witness
iring the October 31

P

2d 77 (1st Cir. 1992), the
vey of federal (to include
sibility of psychiatric

of government witnesses.
listrict court precluded
ramination, of a report of
j one Kevorkian (a

yment. Upholding the trial
n grounds including

ings), the First Circuit
iderlying the general rule
1 evidence of sufficiently-
witness’ ability to recall

In

of cases cited by Defendant
ces where the government
rant’s oral assertions and
on psychiatric grounds --
initially perceived the

© recall the assertion
impeachment issue obtains
other than oral, and thus
ipient trial witness (whose
tatements introduced by
writings speak for
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events or to testify accurately:

The district court found Kevork]
report of 1987 not relevant to }
the suggestion contained thereir
unstable at a time covering evel
later testified. Defendants, re
precedent that evidence of ments

lan’s hospitalization
ner credibility, despite
n that she was mentally
nts about which she
»lying on longstanding
1l instability is

relevant for purposes of impeac!

ning a government

witness argue that the court ab
deeming Kevorkian’s medical hist

For over forty years, fedel
permitted the impeachment of gox

ised its discretion in
fory irrelevant.

ral courts have
yvernment witnesses based

on their mental condition at the
testified to. See United States

> time of the events
5 v. Hiss, 88 F. Supp.

559, 559-60 (S.D.N.Y. 1950). E¥
condition of mental instability
significant help to the jury in
the witness’s ability to perceiy
or to testify accurately" is rel
v. Moore, 923 F.2d 910, 913 (1st
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v. White, 766 F.2d 22, 25 (1lst cir. [1985), citing 18 U.S.cC.
§ 20(a) (Comprehensive Crime Control Act of 1984 abolishing
"diminished capacity" as a defense).
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