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[ OF APPEALS

FOR THE FIRST (IRCUIT

UNITED STATES OF
Appellee,

V.

ALFRED W. TRE
Defendant-App

AMERICA,

NKLER,
bllant.

ON APPEAL FROM D]
THE UNITED STATES DI
FOR THE DISTRICT OF M

ECISIONS OF
STRICT COURT
ASSACHUSETTS

BRIEF FOR THE DEFEND

ANT-APPELLANT

STATEMENT OF SUBJECT MATTER

AND APPELLATE JU

RISDICTION

On June 24, 1993, the Defendant-Appellant Al
with conspiracy under 18 U.S.C. §371, receipt of exp
and attempted malicious destruction of property by m
The district court had subject matter jurisdiction over|
Trenkler was tried by a jury in the District of Massac

Superseding Indictment on November 29, 1993. Trej

Ifred W. Trenkler was indicted and charged
Josive materials under 18 U.S.C. §844(d),
eans of explosive under 18 U.S.C. §844(1).
this matter pursuant to 18 U.S.C. §3231.
husetts and convicted on all cdunts of the

nkler was sentenced to life imprisonment by




a judgment entered on March 5, 1994. On March 15,

Trenkler filed a Notice of Appeal from the judgment

Pursuant to 28 U.S.C. §1291, this Court heard the app

Trenkler’s conviction.

1994, pursuant to Fed.R.Civ.P. 4(b),
of conviction entered on March 8, 1994.

eal, and on July 18, 1995 affirmed

On December 22, 1995, Trenkler filed, pursuant to Fed. R. Crim. P. 33, a Motion for a

New Trial or, in the Alternative, for an Evidentiary H

evidence. On November 19, 1996, while the first mo

filed a Motion for Judicial Inquiry into Possible Juror

earing on the grounds of newly discovered
tion for new trial was pending, Trenkler

Misconduct and For A New Trial. On

February 4, 1997, the district court issued its Memorandum of Decision denying the Motion for

New Trial or, in the Alternative, for an Evidentiary H|

filed a Notice of Appeal pursuant to Fed. R. Civ. P. 4

denying the Motion.

On March 5, 1997, Trenkler filed with this Co

paring. On February 13, 1997, Trenkler

b), from the Memorandum of Decision

urt a Motion to Suspend Processing of

Appeal seeking to stay the appeal until the disposition by the district court of the Defendant’s

Motion for Judicial Inquiry into Possible Juror Miscopnduct, which had been pending then for

four months. On April 3, 1997, this Court granted T
1997, the district court issued its Memorandum of D¢

Judicial Inquiry Into Possible Juror Misconduct and K

filed a Supplemental Notice of Appeal.

This appeal is from the district court’s denial

1997 and May 22, 1997, respectively. This Court has

orders pursuant to 28 U.S.C. §1291.

enkler’s Motion for Stay. On May 22,
cision denying the Defendant’s Motion for

or a New Trial. On June 4, 1997, Trenkler

pf the two post-trial motions on February 2,

 jurisdiction of the appeal of these two final




STATEMENT OF

ISSUES

1. Whether the district court erred by fail
the colorable allegations of juror misconduct and by f
2. Whether the district court erred by fail
allegations that the government failed to disclose a se

witness and by failing to grant a new trial.

3. Whether the district court erred by den

Ing to conduct an inquiry of any kind into
hiling to grant a new trial.
Ing to conduct an inquiry of any kind into

cret deal it had with a key government

ying Trenkler’s motion for a new trial on

the grounds of newly available expert psychiatric testimony.

STATEMENT OF 1]

'HE CASE

On December 16, 1992, the Grand Jury return
Thomas A. Shay (“Shay Jr.”) and Trenkler with cons
attempted malicious destruction of property by mean
in Roslindale, Massachusetts on October 28, 1991. (
plea of not guilty on all counts.

On June 24, 1993, the Grand Jury returned a §

ed a five-count indictment charging
biracy, receipt of explosive materials, and
b of explosive stemming from an explosion

bn December 18, 1992, Trenkler entered a

Buperseding Indictment charging Shay Jr.

and Trenkler with conspiracy, 18 U.S.C. §371 (Count I); receipt of explosive materials, 18

U.S.C. §844(d) (Count II); and attempted malicious dlestruction of property by means of

explosive, 18 U.S.C. §844(i) (Count III).

Shay Jr. and Trenkler were tried separately,' and Trenkler’s trial began on October 25,

1993. On November 29, 1993, the jury returned a ve

rdict of guilty on all three counts of the

Superseding Indictment. On January 21, 1994, the district court denied Trenkler’s motions for

! The district court had granted Trenkler's motion for relief fi
Shay Jr.'s trial began on June 28, 1993, and on July 27, 1993,
destruction of property by means of explosive. On October §

om prejudicial joinder and severange on March 17, 1993.
he was found guilty of conspiracy and attempted malicious
, 1993, Shay Jr. was sentenced to a term of imprisonment

for 188 months on the charge of attempted malicious destructipn of property by means of explosive and 60 months on the
charge of conspiracy, to be served concurrently. Record Appepdix (“R.A™)48.
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judgment of acquittal and new trial. On March 8, 199
terms of imprisonment for life on the counts of receipt
malicious destruction of property by means of explosi
conspiracy.” Trenkler filed a notice of appeal from th
1994. On July 18, 1995, this Court affirmed Trenkler|

In affirming Trenkler’s conviction, the majorif

upon William David Lindholm, a key government wif

fact, Trenkler had actually admitted building the Rosl

60 (1% Cir. 1995) (Torruella, C.J., dissenting). Shortly

learned that Lindholm, a convicted felon who testifieq

the Roslindale bomb, had been released 37 months in

1995, Trenkler filed a Motion to Remand the action f¢
certain issues that related to a possible undisclosed de

On August 25, 1995, this Court issued the following {

Defendant’s motion raises issues of co|
merit a hearing. However, the proper

hearing is before the district court upol

trial. The motion is therefore denied.

On December 22, 1995, Trenkler filed, pursua

| New Trial or, In The Alternative, For An Evidentiary
deal between Lindholm and the government (“the Liy

motion was still pending before the district court, the

1. Trenkler was sentenced to concurrent

of explosive materials and attempted

ves and for sixty months on the count of

b judgment of conviction on March 15,

s conviction.

y of a panel of this Court relied principally
ness, who “convincingly testified that, in
indale bomb.” U.S. v. Trenkler, 61 F.3d 45,
i after this Court’s decision, Trenkler

| at trial that Trenkler admitted to building
0 an 8-year prison term. On August 8,

br an inquiry into and determination of

al between Lindholm and the government.
Drder in response to the Motion to Remand:
ncern, which could

forum for such a

n motion of a new

R.A. 80.

nt to Fed. R. Crim. P. 33, a Motion for a
Hearing arising out of the possible secret

dholm motion™). While the Lindholm

government informed Trenkler’s counsel

2 Referring to the disparity between the sentence it imposed op Shay Jr. and the one it imposed on Trenkler, the district
e will be a difference in the sentences between the two
defendants in the resuit of the differences in their conduct and their state of mind as I have found it to be." Transcript of
jt "did not believe that Shay Jr. intended to kill his father

court stated that, "[t]he fact that there is a difference or ther

Disposition, p.6-60. The district court had already found that
.2t Id 624,
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about an allegation of juror misconduct. On November 19, 1996, Trenkler filed a Motion for

Judicial Inquiry into Possible Juror Misconduct and Fpr A New Trial. On February 4, 1994, the

district court issued its Memorandum of Decision denying the Lindholm motion. On February

13, 1997, Trenkler filed a Notice of Appeal pursuant fo Fed. R. Civ. P. 4(b), from the

Memorandum of Decision denying the Lindholm mofion. On March 5, 1997, Trenkler filed a
Motion to Suspend Processing of Appeal until the disposition of the Defendant’s Motion for

Judicial Inquiry into Possible Juror Misconduct, whidh had been pending then for four months.
On April 3, 1997, this Court granted Trenkler’s Motipn for Stay. On May 22, 1997, the district
court issued its Memorandum of Decision denying the Defendant’s Motion for Judicial Inquiry
Into Possible Juror Misconduct and for a New Trial. [On June 4, 1997, Trenkler filed a

Supplemental Notice of Appeal.

STATEMENT OF THE FACTS

Newly Discovered Evidence

1. Undisclosed Agreement Between The|Government And Lindholm

In late October and November 1993, Trenkleg was tried by a jury for conspiracy under 18

U.S.C. §371, receipt of explosive material under 18 UJ.S.C. §844(d), and attempted malicious

destruction of property by means of explosive under
explosion in Roslindale, Massachusetts, on October
officer and seriously injured a second Boston Police

The hallmark question in the case against Tre
Roslindale bomb. R.A. 88, 91. Because there was n|
to the 1991 bomb (R.A. 198), the government sough

a Bureau of Alcohol, Tobacco & Firearms computer

-5-

18 U.S.C. §844(i) arising out of an

8, 1991, which killed a Boston Police
bfficer.

nkler was the identity of the creator of the

b direct physical evidence linking Trenkler

[ to admit evidence, including evidence from

zed database, relating to Trenkler’s




participation five years earlier in an explosive incidenf in Quincy to prove that the Quincy device

and the Roslindale bomb were so similar that Trenkler must have built the Roslindale bomb. At

trial, the district court admitted the computer-derived pvidence. Trenkler was convicted on

November 29, 1993, and on appeal, he alleged error, inter alia, in the admission of the

computer-derived evidence.

This Court, in U.S. v. Trenkler, 61 F.3d 45, affirmed Trenkler’s conviction. This Court

found that the district court erred in admitting the comiputer-derived evidence under the residual
exception to the hearsay rule to prove the identity of the creator of the Roslindale bomb, but
nonetheless found the error harmless beyond a reasonfable doubt. In so doing, this Court relied
upon other evidence that it found supported a finding|that Trenkler had built the Roslindale
bomb. This Court “principally” relied upon the testimony of Lindholm in finding the erroneous

admission of the computer-generated evidence nonetheless to be harmless beyond a reasonable

doubt. Specifically, this Court found that Lindholm, p convicted felon, “convincingly testified

that, in fact, Trenkler had actually admitted building the Roslindale bomb.” Trenkler, 61 F.3d at

60.

At Trenkler’s trial, Lindholm had testified that he had no agreements with the

government and that he did not receive any promises

Lindholm also testified that he knew that the only wal

be reduced was if he supplied new information to the

or inducements for his testimony.
y his ninety-seven month sentence could

Government. R.A. 203-204.

Almost two years after Trenkler’s trial, new ahd material evidence relating to

Lindholm’s testimony came to light when an article 3
1, 1995, indicating that “Lindholm was reportedly rel
an 8-year sentence and testified against convicted bos

Roslindale bombing case in which a Boston police of

-6-

ppeared in The Boston Globe on August

eased from federal prison 37 months into
mb builder Alfred Trenkler in the

ficer was killed.” R.A. 271. Moreover,




the Schuylkill Federal Prison in Minersville, Pennsyly

Lindholm had been incarcerated on September 9, 199

bania, confirmed that William David

1, for a ninety-seven month sentence, and

was released on September 30, 1994, approximately fiive years before his scheduled release

date. R.A. 394, 3.

2.

Expert Psychiatric Testimony of Dr. R

obert Phillips

In further support of its determination that the
erroneously admitted, was harmless beyond a reasona

ample evidence the government adduced establishing]

Trenkler, 61 F.3d at 60.

computer-derived evidence, although
ble doubt, this Court found support in “the

Trenkler’s relationship with Shay Jr.”

Whether Trenkler conspired with Shay Jr. as part of a two-person conspiracy in the

Roslindale explosion was a central contested issue in

sought to introduce out-of-court statements of Shay J

immunity order, to prove Trenkler’s involvement in 3

government argued at Trenkler’s trial that Shay Jr.’s

conspiracy between Trenkler and Shay Jr. existed. R

the case against Trenkler. The government
., who refused to testify despite an
two-person conspiracy. In fact, the
statements were the key to showing that a

A. 303, 95.

The government wanted to admit the statements as exceptions to the hearsay rule through

three separate witnesses to establish the existence of

and Shay Jr. R.A. 303, 4. In asserting that Shay Jr.

h two-person conspiracy between Trenkler

s out-of-court statements should be

admitted at Trenkler’s trial, the government argued that Shay Jr.’s out-of-court statements were

reliable. Over the course of three days of the trial, a

Colloquy ensued among the district court,

the government and the defense counsel as to the relipbility of Shay Jr.’s out-of-court statements.

In grappling with its decision to admit Shay Jr.’s out-of-court statements, the district

court acknowledged the reliability problems associat;

bd with the testimony of Shay Jr. and even

referred to evidence from Shay Jr.’s trial some months earlier.

-7-




A hearsay exception is an indication of the
reliability of the statement, a statemen{ against penal
interests. Obviously, the idea is that a person wouldn’t say
I did something wrong if in fact I didn|t do something
wrong. The fact of the matter is that we have evidence in
the Shay case from the Government that Mr. Shay precisely
and repeatedly did just that. He brags pbout things. He
called attention to himself. He does ittime and time and
time again, and that is what Dr. Kelly [the Government’s
expert] told us. He’s a chronic liar. That’s what he said.
And under those circumstances, whateper may be the
general rule about the reliability of a sfatement against
penal interests, sort of loses all reliabiljty, the case is (sic)
interpreting also say that the more crugial the evidence is
that the Government wants to put into evidence against, by
a declarant, an unavailable declarant, the more vigilant the
Court has to be and the more difficult it becomes for the
Government. If it were just something that corroborated
something else, it would be one thing by your own
statement it is highly crucial evidence. It is the evidence on
the issue of conspiracy. R.A. 107-108|(emphasis added).

R.A. 303, 96. Despite its own concerns about Shay Jt.’s reliability, the district court admitted
through three witnesses nine (9) out-of-court statements by Shay Jr., as well as a portion of a
videotaped interview with Channel 56 reporter Karen/ Marinella, as statements against penal
interest and state of mind. R.A. 93-138, 140-196, 203; R.A. 303 §7.
Because this Court precluded Shay Jr. from introducing at his own trial expert
psychiatric testimony by Dr. Robert Phillips that Shay Jr.’s statements were the unreliable
_ product of a recognized mental disorder called “pseudlologia fantastica,” Trenkler’s trial counsel
concluded that it would be futile to seek the introduction of Dr. Phillips’ testimony. His trial
counsel, therefore, decided not to seek the introductign of Dr. Phillip’s testimony. R.A. 303,
98-9.
On June 22, 1995, more than a year and a half after Trenkler’s trial, this Court, in U.S. v.

-

Shay, 57 F.3d 126 (1* Cir. 1995), held that it was a “¢lear error in judgment” for the district




court to exclude the testimony of Shay Jr.’s psychiatrjc expert, Dr. Robert Phillips, that Shay

Jr.’s statements were the unreliable product of a recognized mental disorder. Id. at 133-34.

Had the district court permitted Shay Jr. to infroduce Dr. Phillip’s testimony at his trial,

Trenkler’s trial counsel would have sought to introduce Dr. Phillip’s testimony at Trenkler’s

trial as it related to the unreliability of Shay Jr.’s out{of-court statements. However, in light of

the district court’s prior ruling in the Shay Jr. trial, T:
be futile to do so. R.A. 303, 99.

Colorable Allegations of Juror Misconduct

On October 15, 1996, counsel for Trenkler le
Attorney Frank Libby that a woman named Donna S
that a juror named “Ramona” who sat on Trenkler’s
failed to reveal that fact to the district court or anyon|

Indeed, a woman named “Ramona Walsh” had serve]

renkler’s trial counsel concluded it would

hrned from then-Assistant United States
hea had contacted the government alleging
rial knew Trenkler and that “Ramona” had
e else during the voir dire. R.A. 507, 523.

d for over four weeks as an alternate juror in

the Trenkler trial. While Ramona Walsh admitted dyring voir dire that she knew various

potential witnesses in the case, including Donna She

In response to the receipt of that information,
undertook its own investigation of Shea’s allegation
~ “investigation” consisted of two telephone conversat
Donna Shea, the source of the allegation, and one tel

interview with Nancy Tolmie Russell, a friend of thg

1, she did not admit that she knew Trenkler.
the government unilaterally initiated and

5. R.A. 520-522. The government’s

ions and one in-person interview with
ephone conversation and one in-person

alternate juror, and culminated in an

Alcohol, Tobacco and Firearms Report of Investigation (“ATF Report”). R.A. 520-522. The

district court conducted no independent inquiry into

Shea’s compelling allegation of juror

misconduct, which was corroborated in significant ways both by the trial record and the ATF

Report itself:




1. The Source of The Allegation of Juror Misg

tonduct

Donna Shea. The record demonstrates that D
action since 1986, five years before the bombing incid
Weymouth, was on the original list of witnesses for tH
Shea testified before the grand jury on December 10,
the evidence established that Shea was the person for
the artillery flash simulator that was placed under a cd
1986 incident”). R.A. 549; 552-563. The 1986 incidg
Fed.R.Evid. 404(b) evidence.

According to the government, on October 2, 1
inter alia, “a women (sic) by the name of Ramona ‘L]
Trenkler case, was known to her as well as to Trenklg
alleged, in two separate interviews with the ATF ager
arrived at Shea’s house with a friend of Shea named )
referred to as “Tolmie/Russell”), who arrived at Shea
alleged that the cocaine had been supplied by Trenkle
at Shea’s house, and that Ramona Walsh and Trenkle
Tolmie/Russell purchased cocaine.” R.A. 520-523.

2. The Juror

Ramona Walsh. Ramona Walsh, identified 4

alternate juror, Juror 38, who sat on the jury during T

3 Although Shea first stated to the government agent that she h
Tolmie/Russell bought cocaine from Trenkler, she later told the
when the transactions were conducted."” R.A. 520-523.

-10 -

pnna Shea had been connected to this

ent in Roslindale. Shea, who lives in

e Trenkler trial. R.A. 545. Prior to trial,
] 992. Although she did not testify at trial,
whom Trenkler was charged with making
mmercial truck in Quincy in 1986 (“the

ent formed the basis for the much-disputed

096, Shea informed the government, that,
NU’, who sat on the jury that heard the

r.” R.A. 520-523. Thereafter, Shea

ts, that on several occasions “Ramona”
Nancy Tolmie (currently Nancy Russell, and
s house to buy cocaine. Shea further

r, that Trenkler conducted the cocaine sales

I had been present in the same room when

s “Ramona” by Shea, was indeed an

renkler’s four-week trial. During the voir

hd "no memory" of Ramona's presence in the room when
government agent that "Ramona was present in the room



dire she admitted that she knew many of the witnessgs, including Donna Shea.* Like Donna

Shea, Walsh lives in Weymouth. During the voir dirg, Walsh stated that she was employed by
the Quincy District Court, where she had worked for ten years, initially in the criminal clerk’s
office. R.A. 567

3. The Juror’s Friend

Nancy Tolmie/Russell. During her interview with the government agent, Tolmie/Russell
admitted 1) that she knew Donna Shea; 2) that she kjew Ramona Walsh, having seen her once
every three weeks between 1985 and 1986 and having traveled with her on two weekends; 3) that
she (Tolmie/Russell) regularly used cocaine, approximately three times per week, from 1984 to
1987; 4) that she purchased cocaine from Donna Shep forty to fifty times (in a subsequent
interview with the government agent Tolmie/Russell|stated that the purchases occurred more
than fifty times); 5) that Ramona Walsh also used cofaine; and 6) that Ramona Walsh gave
Tolmie/Russell money to purchase cocaine. Tolmie/Russell denied that Ramona Walsh was
present at any time when Tolmie/Russell purchased ¢ocaine from Shea. R.A. 520-523.

SUMMARY OF ARGUMENT

Although Trenkler presented the district court with serious allegations of juror
misconduct, the district court abused its discretion by unreasonably disregarding Trenkler’s claim
and by failing to responsibly ascertain whether the njisconduct actually occurred, and, in so

doing, violated Trenkler’s sixth amendment right to an impartial jury.

4 Walsh also admitted during voir dire that she knew Thomds Shay, Jr., Trenkler’s co-conspirator, and a Quincy police
officer (R.A. 541, 566), and that she "may know Lawrence Plapt." R.A. 545.

5 Perhaps coincidentally, Donna Shea was also at Quincy Dpistrict Court in connection with this case. When Quincy
police officers attempted to question Shea about the 1986 incident on September 2, 1986, they were-told that she "was not
at home but was up in Quincy at the District Courthouse." They located her at the courthouse and observed her leaving
the courthouse. After informing her of her Miranda rights, thq Quincy police officers spoke with her in the parking lot of
the Quincy District Court. R.A. 553.

-11 -




Although Trenkler presented the district court vith newly discovered material evidence

of a possible secret agreement between the governmerlt and its key witness, the district court

failed to use the appropriate legal standard to consider

that evidence and abused its discretion by

failing to conduct an evidentiary hearing or grant a new trial.

The district court abused its discretion by suminarily denying Trenkler’s motion for a

new trial on the basis of newly available expert psychiatric testimony, which this Court had ruled

was erroneously excluded from the trial of Trenkler’s

ARGUMENT

alleged co-conspirator.

L THE DISTRICT COURT COMMITTED A PATENT ABUSE OF DISCRETION
BY FAILING TO CONDUCT ANY INQUIRY INTO A COLORABLE
ALLEGATION OF JUROR MISCONDUCT AND BY FAILING TO GRANT A

NEW TRIAL.

A. Standard of Review

“The determination that no juror misconduct o
showing that the trial court committed a ‘patent’ abusq

665 (1* Cir. 1992), citing United States v. Hunnewell,

ccurred will be overturned only on a
e of discretion.” U.S. v. Newman, 982 F.2d

891 F.2d 955, 961 (1* Cir. 1989).

Similarly, the denial of a motion for new trial is reviewed for abuse of discretion. Newman, 982

F.2d at 670.
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B.

The District Court Violated The Defen|

dant’s Sixth Amendment Right to An

Impartial Jury By Unreasonably Disre

parding The Claim Of Juror Misconduct

The Sixth Amendment guarantees defendants

Neron v. Tierney, 841 F.2d 1194 (1* Cir. 1988). The

by a “panel of impartial, ‘indifferent’ jurors” also viol
United States v. Boylan, 698 F.Supp. 376, 384 (D.Ma

quoting Irvin v. Dowd, 366 U.S. 717, 722 (1966); Nep

the right to a trial by an impartial jury.
failure to accord the accused a fair hearing

ates the minimum standards of due process.
5s 1988), aff’d, 898 F.2d 230 (1* Cir. 1990)

on, 841 F.2d at 1200. “To preserve the

integrity of the process, trial courts must jealously safeguard jurors’ impartiality.” Neron, 841

F.2d at 1201.

In this case, the district trial court committed 1

eversible error (1) by failing to conduct

adequate—or any—inquiry into the allegation of juror misconduct and (2) by denying a new trial

based upon the alleged misconduct. This Court has n
probe nonfrivolous charges of jury spoilage.” Id. W]

determine the type of investigation which must be mgq

misconduct has been made, U.S. v. Boylan, 898 F.2d

849 (1990), it is the trial court’s “primary obligation

ascertaining whether misconduct actually occurred aj

nade clear that “a court must satisfactorily
hile the district court has broad discretion to
punted when a colorable claim of jury

230, 258 (1* Cir.), cert. denied, 498 U.S.

.. to fashion a responsible procedure for

d, if so, whether it was prejudicial.” Id.

This Court, in rejecting the imposition of a rigid modgel for the conduct of inquiries, made clear

that at a minimum the district court should erect [], aj

investigating the allegation and gauging its effects, aj

adequate specificity to permit informed appellate rev
F.2d 709, 711-12 (1* Cir. 1975).
In Boylan, after the jury returned guilty verdi

seven defendants following an eleven week trial, a jy

-13 -

nd employ[], a suitable framework for
nd thereafter spell [] out (its) findings with

ew.” Id, citing United States v. Doe, 513

cts on fifty-six of fifty-seven gounts against

ror telephoned one of the defense counsel




and informed him that “the jurors had discussed the c3
find the defendants guilty before deliberations.” Boyl
informed the court of the telephone call, and the trial
of all counsel. At the hearing, the juror reiterated the

counsel and stated that a magazine and newspapers hd

se during the trial and were predisposed to
nn, 698 F. Supp. at 377. Defense counsel
tourt interviewed the juror in the presence
statement that he had made to defense

d circulated among jurors in the jury room.

Id. The trial court conducted an inquiry of the remainiing panel, including the alternates. That

inquiry “consisted of on-the record interviews of all ty
two day period, in the presence of but without direct
whether the jurors were predisposed or influenced by
The defendants filed various motions for new trial bas
alia, that the inquiry was inadequate and that the trial
evaluating the taint. Boylan, 898 F. 2d. At 258. The

In holding the trial court’s inquiry adequate ay
Court stated the following:

[T]he inquiry was commensurg

welve jurors and four alternates during a
articipation of counsel” to determine
extraneous information. Id. at 386, 388.

ed on juror misconduct contending, inter
court employed the wrong legal standard in
trial court denied the defendants’ motions.

|d affirming the trial court’s decision, this

te to the gravity of

the charge and the seriousness of the task: patient, careful,

searching, thorough, methodologically
start, the court and counsel engaged in
regarding both procedure and substand
alternates were interviewed individual
present (or afforded the opportunity to
throughout the interrogation. Althoug

sound. From the
an ongoing dialogue
e. All jurors and

y. All counse! were
be present)

h the court refused to

allow direct attorney participation in the questioning, the

lawyers were not shut out of the proce

occasions, defense counsel suggested {

questions which were then put to jurot

Id. at 259.
In this case, Trenkler presented the court with

prejudice in that one of the alternate jurors may have

she knew Trenkler. See id. at 261, citing U.S v. Perk

-14 -

5s. On at least six
jupplementary
S.

the probability of “intolerably great” jury

failed to disclose during the voir dire that

ins, 748 F.2d 1519, 1534 (11" Cir. 1984)




(juror’s remarks during deliberations to the effect that
presumptively prejudicial information, the district coy
or independent inquiry of any kind to ascertain the ex
Instead, the district court based its scant findings enti

obtained for the government by ATF Special Agent J

he knew defendant). In the face of such

irt failed to conduct a responsible procedure
istence and scope of juror misconduct.

rely upon unsworn, out-of-court statements

eff S. Kerr, one of the case agents involved

from the outset in the investigation and prosecution

Trenkler. Solely on the basis of those

inadmissible, out-of-court interviews conducted by Special Agent Kerr, the district court, without

the “patient, careful, searching, thorough, methodologically sound” (see Boylan, supra) process

as envisioned by this Court, summarily concluded that Trenkler’s claim of juror misconduct was

“speculative and incredible” and there was no “duty ¢
further.” R.A. 598.

In reaching its unsupported conclusion, the di
inquiry, in camera or otherwise, of the juror herself.’

hand insight into the juror’s frame of mind.” See Nef

n the part of this Court to investigate

strict court failed to conduct any direct

The district court, therefore, had no “first-

on, 841 F.2d at 1202. Compare U.S. v.

Pion, 25 F.3d 18 (1* Cir. 1994) (district court’s decision to conduct an in camera inquiry directly

discussing with a juror whether he had been approached and whether he could be impartial held

within district court’s discretion.) The district court |

agents conducted the interview, what questions the g

nad no way of knowing how the government

pvernment agents posed, the demeanor of

the government agents or the general aura of any of the interviews.” By blindly accepting and

adopting the government’s “investigation™ into the s¢rious allegations that a juror knew Trenkler,

§ There is no evidence in the record to suggest that the districf
a balancing of the government’s interest in protecting the delib
jury. See Neron, 841 F.2d at 1204,

court’s decision not to interview the juror was based upon
erative process against the defendant’s right to an unsullied

7 Furthermore, the government concedes that the interview v

juror in accordance with the mandates of United States v. Kepn

as conducted without any inquiry of the alternate
eos, 759 F.2d 961 (1st Cir. 1985).

-15-




the district court blatantly disregarded this Court’s m

for “investigating the allegation and gauging its effect

was not the “prompt, careful, searching, and thorough

Hunnewell, 891 F.2d at 961.

The record demonstrates that Trenkler made t}
misconduct by a juror, and that he was entitled to a ju
relevant facts on the record relating to those issues. A

established a framework for determining whether Rar

apdate to employ a responsible procedure
5.” Boylan, 898 F.2d at 258. This clearly

’ inquiry envisioned by this court. See

ie threshold showing of partiality or
dicial inquiry and development of the
't a minimum, the district court should have

nona Walsh, the alternate juror, failed to

disclose during the voir dire that she knew Trenkler, whether she communicated that fact (and

possible other information) to the deliberating jurors
affected the deliberating jurors to such an extent that
a verdict based solely on the evidence.®> Without any

anchored its conclusions only to an investigation con

Trenkler’s prosecution. The district court improperly

framework for investigating the juror misconduct and

court’s failure to fashion any appropriate and respon

and whether that extraneous information
they failed to keep an open mind and render
independent exploration, the district court

ducted by the very agents involved with

allowed the government to determine the

to conduct the interviews. The district

ible procedure to determine whether juror

misconduct actually occurred and its blind reliance upon the government’s own self-serving

investigation is a patent abuse of discretion and violated Trenkler’s constitutional right to an

impartial jury. See Boylan, 898 F.2d at 258. See als¢ Smith v. Philips, 455 U.S. 209, 212 (1982)

(district court’s failure to conduct sufficient inquiry

jury capable and willing to decide case solely on evid

eprived appellants of due process right to

ence before it); U.S. v. Gaston-Brito, 64

F.3d 11 (1* Cir. 1995) (district court has obligation t¢ develop facts on the record, not merely

8 Voir dire protects the right to an impartial jury “by exposing

potential jurors.” Perkins, 748 F.2d at 1531, quoting McDong
849 (1984).

-16 -

b possible biases, both known and unknown, on the part of
ugh Power Equipment Inc. v. Greenwood, 104 S.Ct. 845,




presume them); Neron, 841 F.2d at 1202 n.6 1988) (]
juror need satisfy a rather low threshold of significan;
adequate inquiry”); United States v. Howard, 506 F .2

district court for hearing to determine accuracy of all4

claim of bias or misconduct on the part of a
te to ignite a due process requirement of

d 865, 866 (5™ Cir. 1975) (remand to

poation that juror disclosed to other jurors

that defendant had been in trouble previously); Downey v. Peyton, 451 F.2d 236 (4" Cir. 1971)

(remand to district court for hearing to determine wh
actually discussed in jury room as alleged by some ju

Modern day trials are factually presen:
before the iron curtain descends upon
cannot tolerate prejudicial factual intry
sanctum lest our courts return to darkg
jurisprudentially history. The dagger
must not be taken from its scabbard fq
jury room to wound the defendant; an
effect is only skin deep and without pj
anatomy of the trial, we must apply a

Howard, 506 F.2d at 866.

II. THE DISTRICT COURT ABUSED ITS DIS
TRENKLER’S MOTION FOR NEW TRIAL

EVIDENTIARY HEARING

rther prejudicial matters not in evidence
rors).

ted in open court

the jury room. We
ision into that

r days of our

of hidden evidence

r the first time in the
d unless its piercing
rejudice to the
constitutional salve.

CRETION WHEN IT DENIED
OR, IN THE ALTERNATIVE, FOR AN

On December 22, 1995, Trenkler asked the d

alternative, to hold an evidentiary hearing, on the grg

strict court to grant a new trial, or, in the

unds of newly discovered evidence. As

Trenkler asserted in his Motion for New Trial, new and material evidence relating to the

testimony of William David Lindholm came to light

an article in The Boston Globe reported that Lindhol

years early. Lindholm had been a key witness for th

although he testified that he had no agreements with

almost two years after Trenkler’s trial when
m had been released from prison almost five
e government against Trenkler,” who,

the government to induce his testimony,

-

® Indeed, this Court “principally” relied upon Lindholm’s

harmless beyond a reasonable doubt. Trenkler, 61 F.3d at 60.
-17 -

testimony in finding that the district court’s errors were



testified that he knew the only way his ninety-seven month sentence could be reduced was if he

supplied new information to the government."

The government, and this Court in its decisior]
on out-of-court statements made by Thomas Shay, Jr.
two years after Trenkler’s trial ended, this court held
the district court to exclude, in Shay, Jr.’s trial, the teg
expert witness, that Shay, Jr.’s statements were the u
disorder. Because of the district court’s earlier preclu
Shay, Jr.’s trial, Trenkler’s trial attorney had deemed
psychiatric testimony to challenge the introduction of]
Only after the decision by this Court in U.S. v. Shay,
available for use by Trenkler.

On February 4, 1997, the district court denied
alternative, for an Evidentiary Hearing. The district g
testimony of Dr. Phillips was not unknown or unavail
not give rise to a new trial as newly discovered evides
any evidence of an agreement between the governme
trial. In making its determination on the Lindholm ey

affidavit filed by then Assistant U. S. Attorney Paul Y

on Trenkler’s appeal, also relied heavily
. Trenkler’s alleged co-conspirator. Almost
hat it was a “clear error in judgment” for
timony of Dr. quert Phillips, Shay, Jr.’s
reliable product of a recognized mental
sion of the expert psychiatric testimony in
it futile to seek to introduce similar expert
Shay, Jr.’s statements in Trenkler’s trial.

b7 F.3d 126, did the evidence become

Trenkler’s Motion for New Trial, or, in the
ourt held (1) that the expert psychiatric
able at the time of trial, and therefore could
nce, and (2) that the record failed to contain
it and Lindholm at the time of Trenkler’s
ridence, the district court relied solely on an

/. Kelly which baldly stated, without further

support, that “[t]here was no agreement of any kind that existed between Lindholm and the

government at the time he testified in the Trenkler tri

al.”!! R.A. 404,

ption to Remand with this Court, who denied the motion,
ch could merit a hearing. However, the proper forum for
trial.”

f trial, as well as post-trial communications between Kelly

10" After Trenkler learned of Lindholm’s release, he filed a M¢
but asserted “Defendant’s Motion raises issues of concern, whi
such a hearing is before the district court upon motion of a new
1 Kelly, in his affidavit, also refers to Lindholm’s testimony 2
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A. Standard of Review.

“The denial of a motion for new trial is review

red only for manifest abuse of discretion.”

U.S. v. Tibolt, 72 F.3d 965, 971 (1% Cir. 1995). Similarly, this Court reviews “the district court’s

rulings granting or denying evidentiary hearings undg
McAndrews, 12 F.3d 273, 279 (1* Cir. 1993).

B. The District Court Failed To Use The Apy
Considered The Newly Discovered Lindhg
Both A New Trial And An Evidentiary H¢

r an abuse-of-discretion rubric.” U.S. v.

ropriate Legal Standards When It
blm Evidence, And Erred When It Denied
aring.

The district court reviewed both bases for Tre
standard that “[a] motion for new trial based on newl)
unless the movant establishes that the evidence was: {
trial, (11) despite due diligence, (iii) material, and (iv)
Tibolt, 72 F.3d at 971, citing United States v. Ortiz, 2

Different, less stringent, standards apply, how

agreement between the government and Lindholm, “

nkler’s request for a new trial under the

i discovered evidence will not be allowed

1) unknown or unavailable at the time of
likely to result in an acquittal upon retrial.”
3 F.3d 21, 27 (1 Cir. 1994).

ever, in this case. First, in the context of an

he ‘new’ evidence was within the

-

and Lindholm’s attorney pertaining to the reduction of Lindholin’s sentence. Kelly did not provide any contemporaneous

evidence of the lack of an agreement with Lindholm.

-19-




government’s control and its disclosure was withheld.] Tibolt, 72 F.3d at 971 12 Under those

circumstances,

[t]he usual locution, taken from Justice|Blackmun’s opinion
in [United States v.] Bagley, [473 U.S. 67, 105 S.Ct. 3375,
87 L.Ed.2d 481 (1985)], is that the nonfdisclosure justifies a
new trial if it is “material,” it is “materjal” only if there is a
“reasonable probability” that the evidence would have
changed the result, and a “reasonable probability” is “a
probability sufficient to undermine the confidence in the
outcome.” Id. at 682 [105 S.Ct. at 338B].... This somewhat
delphic “undermine confidence” formula suggests that [a]
reversal [and a remand for new trial] might be warranted in
some cases even if there is less than an|even chance that the
evidence would produce an acquittal. |.

Tibolt, 72 F.3d at 971-72, quoting United States v. Sepulveda, 15 F.3d 1216, 1220 (1*
Cir. 1993), cert. denied, ---- U.S. --—-, 114 S.Ct. 2714 {1994). Second, where there is an
allegation that a witness’s testimony was perjured, a lgss stringent test is applicable. The
First Circuit has adopted the rule set forth in Larrison|v. United States, 24 F.2d 82, 87 7"
Cir. 1928). United States v. Wright, 625 F.2d 1017, 1020 (1* Cir. 1980). In Larrison, the
Seventh Circuit held that when a motion for new trial |is based upon the allegation that a
material witness testified falsely at trial, a new trial should be granted if “(1) The court is
‘reasonably well-satisfied’ that the testimony was false, and (2) without the false
testimony the jury ‘might have reached a different conclusion.”” Id. (emphasis in
original).
The district court must first ascertain, then, whether the government did indeed
fail to disclose evidence it should have revealed to Trenkler or that Lindholm’s testimony

was false. The district court, relying on the government’s “detailed written proffer,”

-

12 «Eailure of the Government to reveal evidence of an understanding with a witness that the witness will receive lenient
treatment for his offenses in return for his testimony will viiar;e due process and result in the need for a new trial.”
United States v. Feola, 651 F.Supp. 1068, 1135 (S.D.N.Y. 1987), citing United States v. Pfingst, 477 F.2d 177, 191 (2d

Cir. 1973), cert. denied, 412 U.S. 941 (1973).
-20 -




summarily denied Trenkler’s Motion for New Trial, asserting that his Motion “[1]ack{ed]

any ‘new evidence’ (or any evidence at all) of an agreement between Lindholm and the

government at the time of Lindholm’s testimony.” RIA. 589. The “detailed written

proffer submitted by the government” on which the dfstrict court relied for its finding,

however, cannot bear the weight of that reliance. The “proffer” is an affidavit submitted
by then Assistant U.S. Attorney Paul V. Kelly. The district court apparently found the
basis for its assertion that there was no agreement betveen the government and Lindholm
based on (1) Kelly’s avowal that there was no agreemnient at the time Lindholm testified in
the Trenkler case, (2) Lindholm’s testimony at trial tHat there was no agreement," and (3)
correspondence and motions commencing some four months after the conclusion of
Trenkler’s trial which contain unsubstantiated, and self-serving, declarations that no
agreement existed. The correspondence between Kelly and Lindholm’s attorney
culminated in the government’s request that Lindholm’s sentence be reduced and the
ultimate reduction in Lindholm’s sentence.

It is not enough that the government asserts that “there was no agreement of any
kind between Lindholm and the government at the tirne he testified at trial.” “While it is
clear that an explicit agreement would have to be dis¢losed ..., it is equally clear that facts

which imply an agreement would also bear on ... credibility and would have to be

disclosed.” United States v. Shaffer, 789 F.2d 682, 6
neither disclosed nor refuted those facts. In fact, the
reduction in Lindholm’s sentence “on grounds that hq

assistance’ in the investigation and prosecution of [T

D0 (9™ Cir. 1986). The government
bovernment based its request for a
e has provided ‘substantial

renkler]”. R.A. 443.

1 “[T]his court has previously questioned the validity of these ‘no agreement’ statements by criminal defendants.”
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Although the district court characterized Trenkler’s motion as a “fishing

expedition” unworthy of an evidentiary hearing, Trenkler “need not ... present a prima

facie case in order to justify an evidentiary hearing. So long as [he] alleges some facts

[tending to support his claim], a district court, in the dbsence of countervailing reasons,

should grant a request for a hearing.” United States v| Saade, 652 F.2d 1126, 1135 (1*

Cir. 1981) (evidentiary hearing on motion to dismiss

hecause of invidious selective

prosecution). It was the “countervailing reasons,” and not Trenkler’s newly discovered

evidence, which was absent in this case. Faced with the curious coincidence of

Lindholm’s release and Trenkler’s description of the

ikely undisclosed agreement, the

government did no more than counter, “Not so!” Contrast McAndrews, 12 F.3d at 280

(where “government made a detailed written proffer .
its sentence reduction motion”). Trenkler, then, clear
making ‘a sufficient threshold showing that material |

McAndrews, 12 F.3d at 280. With no more thought t

., spelling out the facts referable to
ly met his “entry level burden by

racts [are] in doubt or in dispute.

b these troubling allegations, the

district court refused a new trial and refused to gain ahy more information — from either

side — by refusing to hold an evidentiary hearing.
Given the underlying circumstances, Trenkler
evidence presented by the government in response, th

in denying the motion for an evidentiary hearing and

's allegations and the lack of
e district court abused its discretion

ignoring its responsibility of making

Trenkler, 61 F.3d at 69 n. 43 (Torruella, C.J., dissenting).
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an appropriately informed decision on the threshold g

v. Douglas, 874 F.2d 1145, 1160-61 (7" Cir. 1989) (‘

between two exactly opposite versions of the facts,” §

on motion for new trial based on prosecution’s failur
after prosecution denied such a promise and witness

United States v. Ouimette, 798 F.2d 47, 52 (2™ Cir. 1

matters, if fairly disputed, might be issues for a jury ¢

Court are needed in order to make and review a deteq
required”); United States v. Kelly, 790 F.2d 130, 134

Court abused its discretion by failing to hold an evid

uestion of nondisclosure."* See U.S.
Faced with the dilemma of choosing
rial court held evidentiary hearing

e to reveal promise of leniency even
festified that there was no promise);
986) (“Though some of these

bn retrial, findings by the District
mination of whether a new trial is
(D.C. Cir. 1986) (“The District

entiary hearing or to otherwise

resolve the critical factual disputes raised by [the infprmant’s] affidavits and the

government’s negative responses to them”). See als¢ U. S. v. Espinosa-Hernandez, 918

F.2d 911, 913-14 (11" Cir. 1990).

C. The District Court Erred When It Failed ]
Psychiatric Evidence As “Unavailable,” 4
An Evidentiary Hearing

[0 Recognize The Phillips
And Denied Both A New Trial And

More than a year and a half after his trial, Tr¢nkler learned that this Court, in U. S. v.
Shay, 57 F.3d 126, held that the district court committed a “clear error in judgment” by
precluding Shay Jr.’s psychiatric expert from testifying that Shay Jr.’s statements were the
unreliable product of a recognized mental disorder. Pbviously, this Court’s decision was
unavailable to Trenkler at the time of his trial when Trenkler’s trial counsel determined that

given the district court’s prior decision precluding Shay Jr. from offering Dr. Phillips’

1 If the district court had gleaned sufficient evidence to show
their agreement, there is no question that the evidence of the 4
eyewitness linking Trenkler to the crimes for which he was ¢
Court) relied primarily on Lindholm’s testimony. If the jur
government and the inherent material bias resulting from such

that the government and Lindholm had failed to disclose
ereement is “material.” With no physical evidence and no
harged and convicted, the government (and ultimately this
'y had heard evidence of Lindholm’s agreement with the
an arrangement, it likely would have viewed his testimony
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testimony at his trial, it would be futile to seek to intr¢
testimony as to the unreliability of Shay Jr.’s stateme

The District of Columbia Appeals Court rever
circumstances in Coates v. United States, 174 F.2d 95
the complaining witness, and robbery victim, testified
night of the robbery. The government did not produc
inquiries at the police precinét station as to the office
Only after trial, and after Coates’ repeated inquiries a
there locate the record of the incident and identify the

The district court refused to hear the officer, and the 4

pduce at Trenkler’s trial Dr. Phillips’

its.

sed the trial court under analogous
9,960 (D.C. Cir. 1949). In Coates,
that a police officer was present the

e the police officer, and Coates’

’s identity were initially unavailing.

| the precinct station, did personnel
officer at the scene of the robbery.

ppeals court remanded for a

hearing. “[T]he interests of justice require that the court know what [the witness only

identified and available after trial] would say about th
which he was a witness.” Id.

Similarly, the district court had precluded dur
testimony with respect to the same statements by Sha
in Trenkler’s trial. It was only after this Court’s decis
become apparent, and the psychiatric testimony critic
the Shay, Jr. statements became available. See also {
1020, 1022 (8™ Cir. 1986) (allowing newly discovere
factual details underlying [the psychiatrist’s] affidavi
he did not know that an expert would opine that thosg
his mental state as to render him incapable of commif

charged”). The interests of justice require that the co

e critical feature of the case, to

ng Shay, Jr.’s trial the psychiatric

y, Jr. that were ultimately admitted
jion that the district court’s error

al to an evaluation of the veracity of
/nited States v. Massa, 804 F.2d

] evidence since “[a]lthough the
were known to Massa prior to trial,
details of his life had so affected
ting the crimes with which he was

urt be apprised of this newly

with, at least, significant skepticism and, more probably, a reasqnable doubt.
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available evidence, so that it may know what Dr. Phil

lips would say about Shay, Jr. and

can properly evaluate the information and its credibility. See id.

D. In Light Of The Material Newly Discoverg
Evidence, Trenkler Is Entitled To A New ]

td Lindholm And Psychiatric
[rial.

The Sixth Amendment right of a criminal defg
against him entitles the defendant to explore a witness
United States v. Tracey, 675 F.2d 433, 437 (1* Cir. 19
432 (1st Cir. 1988)." This Court has distinguished thq
impeaching the credibility of witnesses as a “current ¢
(the bias factor)” and “prior conduct and behavior sug
credibility factor).” Lynn, 856 F.2d at 432. The natuj
with the government or any expectation or hope that H
his cooperation does not only impeach prior statemen
continuing reasons for the witness to fabricate his test]

favors. Id.

ndant to be confronted with the witnesses
’ bias or motivation for testifying.

82); United States v. Lynn, 856 F.2d 430,
exploration of potential bias from
ontinuing motivation to testify falsely

gesting a witness may be lying (the

e of any agreement that a witness has

le will be treated leniently in exchange for

s, but could also reveal any present or

imony in return for future prosecutorial

In this case, there is no question that Lindholny’s release three years into an eight-year

prison term strikes at the heart of his motivation to teg
always relevant as discrediting a witness and affecting

dramatic and probative new evidence that Lindholm H

tify against Trenkler. See id. (“bias is
 the weight of his testimony™). It is

ad a continuing reason to lie in order to

curry favor with the government. The newly discovered evidence of Lindholm’s early release

from prison would have demonstrated to the jury that

but a witness with his own personal interest in the out

Lindholm was not a disinterested witness,

come of the trial over whom the

government wielded significant power. Without the knowledge of Lindholm’s early release,

"> Bias is "the relationship between a party and a witness W

-25.

hich might lead the witness to slant, unconsciously or



which happened ten months after Trenkler’s trial, Tre
trial Lindholm’s sweetheart deal with the government
make Lindholm’s testimony less probable in the eyes
material evidence, Trenkler’s constitutional right to ¢

against him was effectively eviscerated. See id. at 43

nkler was foreclosed from exposing at

, which would have had the tendency to
of the jury. Id. at 432 n.3. Without such
pnfront and cross examine witnesses

7 (defendant’s constitutional right to

confront and cross examine witnesses impaired by coprt’s foreclosure of full cross examination

on issue of witness’ bias as it pertained to agreement

In addition, Dr. Phillips’ testimony as to Shay

with government).

Jr.’s mental disorder and the ultimate

unreliability of Shay Jr.’s statements undermine the only evidence the government introduced

to prove that a two-person conspiracy existed betwee
did not testify at Trenkler’s trial, the “key”, as the goy
two-person conspiracy was Shay Jr.’s nine (9) out-of{
were the product of “psuedologia fantastica,” a recog]
jury’s assessment of the reliability of the only eviden
establish a conspiracy.

A review of the record demonstrates that the g

h Trenkler and Shay Jr. Because Shay Jr.
yernment characterized it, to establishing a
court statements. That those statements
nized mental disorder, was material to the

te upon which the government relied to

ase against Trenkler was hardly

overwhelming. There was no physical evidence linking Trenkler to the Roslindale explosion

nor were there any eye witnesses who testified that th

scene. The government relied primarily upon Lindhd

ey saw Trenkler at or near the crime

Im’s testimony that Trenkler admitted

making the Roslindale bomb and the out-of-court stafements by Shay Jr. to prove Trenkler

entered into a two-person conspiracy with Shay Jr. A

t the trial, the jury had to determine

otherwise, his testimony in favor of or against a party." Lynn
U.S. 45, 52 (1984).
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whether to believe Lindholm and whether to accept a$

Shay Jr., a non-testifying convicted co-conspirator.

reliable the out-of-court statements by

Lindholm’s testimony was of significant impqrtance to the ultimate issue of guilt or

innocence. Lindholm’s early release provides persuas

ive evidence that he possessed a material

bias such that the jury would have viewed his testimony with at least significant skepticism and

more probably a reasonable doubt. If a jury is now ap

prised of the agreement between

Lindholm and the government, it will probably result|in Trenkler’s acquittal on retrial.

In addition, there is a sufficient probability that a jury would reach a judgment of

acquittal if the expert psychiatric evidence that Shay Jr.’s statements were the unreliable

product of a recognized mental disorder were introduged. If the jury heard testimony from Dr.

Phillips that Shay Jr. suffered from “pseudologia fantpstica,” it is highly likely that they would

have been convinced that Shay Jr. was a liar and a braggart whose out-of-court statements

could not be given credence. Given the high probability of acquittal upon retrial with the

Lindholm and the Shay Jr. evidence, a new trial is warranted.

CONCLUSION

For the foregoing reasons, The Defendant-Appellant Alfred W. Trenkler respectfully

requests that this Court remand the case to the district

court and order the district court:

(1)  to conduct an evidentiary hearing to determine whether a secret agreement existed

between William David Lindholm an

finds that such an agreement existed

d the government and, if the district court

to vacate Trenkler’s conviction as such a

finding undermines this Court’s determination of harmless error in the original

appeal and order such further proceedings as are then appropriate;

-27-




(2)  if Trenkler’s conviction is not vacated
into the allegation of juror misconduct
then appropriate; and

3) if Trenkler’s conviction is not vacateq

conviction for failure to allow intg

as requested in (1), to conduct an inquiry

and order such further proceedings as are

| as requested in (1), to vacate Trenkler’s

) evidence expert psychiatric testimony

pertaining to statements made'by Thomas Shay, Jr. and order a new trial at which

such testimony shall be admissible.

Dated: August 8, 1997

#12421

Respectfully Submitted,

ALFRED W. TRENKLER

By his Attorneys
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