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QUESTIONS PRESENTED
1.
Whether the lower court misapplied Schlup v. Delo (and House v. Bell) in evaluating life prisoner(s actual innocence gateway claim where petitioner presented undisputed new evidence, including the sworn statement of a key prosecution witness admitting that government agents coerced him to falsely implicate petitioner and sworn statements from other members of the drug conspiracy admitting that petitioner was not involved in their crimes, and where the lower court rejected this new evidence on the grounds that new evidence failed to (extinguish( the entirety of the prosecution(s case and left intact (sufficient evidence to support a conviction.(
2. 
Whether the lower court mis-applied United States v. Cotton, 535 U.S. 625 (2002), in holding that a plain Apprendi error ( petitioner was sentenced to life in prison although no drug quantity was charged in the indictment or proved to the jury ( should not be corrected even though petitioner continually maintained his innocence and disputed the entirety of the government(s evidence and thus the evidence of the threshold drug quantity was not uncontroverted.
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OPINIONS BELOW

The opinion of the court of appeals (App. 1) that is the subject of this petition is reported at 428 F.3d 779 (8th Cir. 2005).  The memorandum opinion of the district court (App. 11) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on November 14, 2005.  A timely petition for rehearing was denied on January 19, 2006.  App. 9.  On April 5, 2006, Justice Stevens extended the time for filing a petition for a writ of certiorari to and including June 18, 2006 in Application Number 05A902.  App. 10.  The jurisdiction of this Court is invoked under 28 U.S.C. ( 1254(1).


CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United States Constitution Article I, Section 9, clause [2] states, in relevant part: (The privilege of the Writ of Habeas Corpus shall not be suspended....(
The Fifth Amendment to the United States Constitution states in relevant part: No person shall ... be deprived of life, liberty, or property, without due process of law....(
28 U.S.C.A. ( 2255.  Federal custody; remedies on motion attacking sentence

A prisoner in custody under sentence of a court established by Act of Congress claiming the right to be released upon the ground that the sentence was imposed in violation of the Constitution or laws of the United States, or that the court was without jurisdiction to impose such sentence, or that the sentence was in excess of the maximum authorized by law, or is otherwise subject to collateral attack, may move the court which imposed the sentence to vacate, set aside or correct the sentence.

Unless the motion and the files and records of the case conclusively show that the prisoner is entitled to no relief, the court shall cause notice thereof to be served upon the United States attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and conclusions of law with respect thereto. If the court finds that the judgment was rendered without jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to collateral attack, or that there has been such a denial or infringement of the constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate and set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial or correct the sentence as may appear appropriate.

A court may entertain and determine such motion without requiring the production of the prisoner at the hearing.

An appeal may be taken to the court of appeals from the order entered on the motion as from a final judgment on application for a writ of habeas corpus.

An application for a writ of habeas corpus in behalf of a prisoner who is authorized to apply for relief by motion pursuant to this section, shall not be entertained if it appears that the applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such court has denied him relief, unless it also appears that the remedy by motion is inadequate or ineffective to test the legality of his detention.

A 1-year period of limitation shall apply to a motion under this section. The limitation period shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action in violation of the Constitution or laws of the United States is removed, if the movant was prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if that right has been newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have been discovered through the exercise of due diligence.

Except as provided in section 408 of the Controlled Substances Act, in all proceedings brought under this section, and any subsequent proceedings on review, the court may appoint counsel, except as provided by a rule promulgated by the Supreme Court pursuant to statutory authority. Appointment of counsel under this section shall be governed by section 3006A of title 18.

A second or successive motion must be certified as provided in section 2244 by a panel of the appropriate court of appeals to contain--

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a whole, would be sufficient to establish by clear and convincing evidence that no reasonable factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was previously unavailable.


STATEMENT OF THE CASE
A.
Introduction.
The petitioner, Euka Wadlington, is serving a life sentence for a 1999 federal drug conviction.  He has continually maintained his innocence.  Wadlington was arrested in November 1998 following the government(s failed attempt to induce him to sell cocaine to an undercover agent.  At the time of his arrest, the government possessed no evidence that he was involved in drug dealing.  Wadlington had been continually employed since spending a year in jail in the early 1990s; he was not caught with any drugs and has no unexplained wealth.  Undeterred, the government built a case against Wadlington by offering leniency to other drug dealers in exchange for their testimony.  A federal jury convicted Wadlington of conspiracy and attempt to distribute cocaine and the district court sentenced him to life in prison.

Since his conviction, numerous witnesses have voluntarily come forward to proclaim Wadlington(s innocence.  One key witness against him at trial has admitted under oath that his testimony was perjured and that government agents forced him to lie to avoid a life sentence for his own case.  Two other convicted members of the drug conspiracy which Wadlington was alleged to have commanded, have come forward to swear that Wadlington was not involved in their crimes.

Wadlington remains in prison because the lower courts have refused to hear his constitutional claims on the grounds that his new evidence does not (extinguish( all of the government(s evidence.  In reaching this decision, the lower courts ignored the rule announced by this Court in Schlup v. Delo, reaffirmed last week in House v. Bell.  This Court should grant certiorari and should reverse.

This Court should affirm that the fundamental principles of Schlup and House apply to compelling claims of innocence in non-capital cases and in cases built solely on the testimony of informants.  Petitioner(s new evidence has thoroughly discredited the government(s case.  An innocent man convicted solely on the word of compensated informants can never produce DNA or scientific evidence to prove his innocence.  If as the lower court has held, he must extinguish all of the evidence against him (ie., get every cooperating witness to voluntarily recant everything they said at trial), then Schlup provides no hope of relief for prisoners convicted on the perjured testimony of informants.

B.
The Petitioner Was Arrested Following a Failed Drug Sting.
In the mid-1990s, the federal government began investigating drug dealing in Clinton, Iowa.  In 1996, the government successfully prosecuted a drug ring which sold crack cocaine out of rented apartments in Clinton.  The alleged leader of this operation, George Harper, and six of his associates received sentences ranging from 20 years to life, except for Jessica Sparlin who had cooperated with the government and received a reduced sentence.  See United States v. Puckett, 147 F.3d 765 (8th Cir. 1998).

Two years later in the fall of 1998, Iowa-based federal drug agents sent a cooperating informant named Mark Thomas to Chicago to establish contact with the petitioner, former Clinton resident Euka Wadlington.  Over the next forty days, Thomas repeatedly called Wadlington and attempted to induce him to sell a kilogram of cocaine to an undercover agent posing as an Iowa drug dealer.  When Wadlington declined, Thomas reminded him of an outstanding debt (Thomas had loaned Wadlington $3,000 in 1994 to help him open a car wash), and Thomas told Wadlington that he was hard up for money.  Tr. 1068-70.  Later, Thomas told Wadlington: (There should be some way to get this guy(s money.  He(s got the money.(  Tr. 1077.  During another conversation, Wadlington proposed a ripoff in which they would grab the dealer(s cash and split it.  Tr. 1077-78.

On November 13, 1998, Wadlington arrived to meet the undercover agent at a hotel near Midway Airport in Chicago and he was arrested.  Tr. 986, 1109, 1116.  At the time of his arrest, Wadlington possessed no drugs or weapons and only $1 in cash.  Tr. 994-95, 1110-12.  Government agents asked Wadlington to cooperate against other drug dealers but he refused.  Tr. 987-88.

C.
The Original Indictment Charged An Open-Ended Drug Conspiracy With Unnamed Conspirators.
On December 3, 1998, the government filed an indictment charging Wadlington with conspiring with persons (known and unknown( over an open-ended eight year period to distribute an unspecified quantity of cocaine and crack cocaine in the Southern District of Iowa.  R. 4.  Two months later, the government filed a superseding indictment naming some alleged conspirators and also adding an attempt count based on the government(s failed attempt to induce Wadlington to sell cocaine in the fall of 1998.  R. 31.  The indictment also charged Wadlington with one completed transaction: a distribution of cocaine base on December 6, 1996.  Later, in a bill of particulars, the government alleged that Wadlington was connected with Harper(s operation which had sold crack cocaine in Clinton during the mid-1990s.  R. 72.

D.
The Government(s Case At trial Was Based Entirely On The Testimony Of Drug Dealers Who Named Petitioner As Their Source In Exchange For Leniency In Their Own Cases.
At his trial in 1999, the government alleged that petitioner was the leader of the same Clinton drug ring which it had prosecuted two years earlier.  (At the 1997 trial, the government had alleged that (Harper was the leader of the conspiracy.(
)  At petitioner(s trial, the government literally retried the same case it had tried against Harper and his associates, except this time its witnesses testified that Wadlington was at the head of the conspiracy.

Tyrone Redmond, who was serving a life sentence for his role in Harper(s operation, testified (in exchange for a sentence reduction) that Wadlington was the supplier of all Harper(s cocaine and received all of the money.  Tr. 408, 426.  Sherman Bell testified, in exchange for a reduction in his ten year federal sentence, that Wadlington was Harper(s supplier.  Tr. 231-32.  Harper(s former girlfriend, Tina Bostic, testified that she transported cocaine from Chicago to Clinton for Wadlington.  Tr. 576-79.  Bostic had recently pled guilty to taking part in an armed robbery and also had pending drug charges.  Tr. 611-13.  She conceded that the government would not give her any credit for testifying against her ex-boyfriend Harper because he was already in jail.  Tr. 610-11.

Terrence Hood testified that Wadlington was a major drug dealer who was affiliated with Harper and other drug dealers in Clinton.  Hood claimed that Wadlington began supplying him with drugs when he was just 14 years old and supervised beatings when he would mess up.  Tr. 794-97, 802-05.  Hood admitted he was facing a mandatory ten-year sentence which could be reduced by his cooperation against Wadlington.  Tr. 811.

Based upon the word of the cooperating witnesses that Wadlington was Harper(s boss and supplier, the trial court allowed the government to introduce against Wadlington a virtual mountain of crack cocaine which it had seized from Harper(s crack houses (and also introduced at their 1997 trial) along with photographs of more than a half dozen crack houses.  Tr. 492, 497, 502, 505, 512, 517.  Government agents conceded that Wadlington was never observed in the vicinity of any of these crack houses despite intensive police surveillance which included some eighty hours of videotaping.  Tr. 388, 531-34.

The government bolstered its conspiracy case with the testimony other Clinton drug dealers, not associated with Harper, each of whom testified that they had purchased cocaine from Wadlington or had seen him possess cocaine.  Each of these witnesses conceded that they expected a reduced sentence or to avoid indictment by testifying against Wadlington.  Tr. 174, 205, 286, 426, 670-72, 713, 774-81, 844-46.

The government(s case against Wadlington was built entirely on the word of compensated informants.  As the lower court found: (Wadlington was never caught with any drugs, either on his person or in his vehicle, home, or business.  The Government relied entirely on the testimony of Wadlington(s co‑conspirators as well as others involved in the Clinton drug scene to establish his guilt.(  United States v. Wadlington, 233 F.3d 1067, 1073 (8th Cir. 2000) (hereafter Wadlington I).  No controlled purchase was ever made from petitioner; his fingerprints were not found on any package of illegal drugs, nor was he linked by cellular phone records or pagers to Harper or his associates.  Moreover, undisputed evidence showed that Wadlington worked five days a week collecting garbage for BFI Refuse Company in Chicago (200 miles away from Clinton) during 1995 and 1996, the same period of time that he was supposedly running Harper(s crack houses.  Tr. 1090-91.

In closing argument, the prosecutor told the jury to ignore all of the apparent contradictions in the case.  Wadlington was, the prosecutor explained, so high up in the drug business that he had underlings such as Harper to run things for him.  Closing Arg. at 82.  In response to defendant(s arguments that the government witnesses were lying about Wadlington to help themselves, the prosecutor told the jury: (You know that if you believe the testimony of one witness ... just one, if you believe their testimony, then you know you must find Mr. Wadlington guilty of conspiracy.  (Closing Argument at 27.)

E.
The Jury(s Verdict.

The jury convicted Wadlington of the conspiracy count and the attempt count and acquitted him of the sole count charging an actual distribution of cocaine of December 6, 1996 .  R. 162.  The jury made no findings as to quantities of cocaine.

F.
Petitioner Was Sentenced To Life In Prison Despite The Fact That No Threshold Quantities Of Cocaine Were Charged In the Indictment Or Proved to The Jury While Petitioner Continued To Maintain His Innocence And Disputed All Of The Government(s Evidence.
At sentencing, petitioner filed written objections arguing that there was no reliable evidence to link him to any quantities of cocaine.  R. 184.  He also called witnesses to dispute the government(s evidence.  One of these witnesses, Jessica Sparlin, testified that she was a member of Harper(s drug-selling operation and that Wadlington was not involved in their crimes.  Sent. Tr. 128-40.  The district court denied his objections and found that the uncorroborated word of the government(s informants was sufficient to prove by a preponderance of the evidence that Wadlington was responsible for more than eighteen kilograms of cocaine.  ST 257.  The court sentenced Wadlington to life in prison on each of the two counts of conviction.  R. 193.

G.
A Divided Panel Of The Eighth Circuit Affirmed The Conviction.
On direct appeal, the defendant argued that the government(s repeated acts of misconduct denied him Due Process.  The panel majority agreed with the defendant that the prosecutor had committed numerous acts of misconduct including (1) improper use of grand jury subpoenas to conduct ex parte interrogations of defense witnesses; (2) failure to provide exculpatory statements of at least three government witnesses; (3) use of an improper leading question to suggest to the jury that the defendant was guilty because a non-testifying co-defendant had already been convicted; (4) improper personal attacks on defense counsel during final summation; and (5) eliciting improper testimony about the defendant(s prior incarceration.  Nevertheless, the majority held that the trial was not unfair because ([e]ach instance of impropriety occurred at different times over the course of the six day trial, during which the Government presented ample evidence of Wadlington(s guilt [and] presumably effective curative instructions were given by the District Court where appropriate.(  United States v. Wadlington, 233 F.3d 1067, 1080 (8th Cir. 2000).  In dissent, Judge Heaney argued that the government(s misuse of the grand jury warranted reversal.

The lower court also rejected Wadlington(s challenge to his double life sentence finding that the district court(s determination as to drug amount and application of the sentencing guidelines was not clearly erroneous.  Id., 233 F.3d at 1081.

H.
The Habeas Corpus Petition And New Evidence Of Actual Innocence.
Since Wadlington(s conviction, five witnesses have come forward and given sworn statements supporting his claim of innocence.  In a petition to vacate his conviction and sentence filed under 28 U.S.C. ( 2255, Wadlington argued that this new evidence satisfied the Schlup v. Delo, 513 U.S. 298 (1995), (actual innocence( gateway to proceed with procedurally defaulted constitutional claims of newly discovered evidence and trial perjury.

Two of petitioner(s new witnesses, Jessica Sparlin and Jesse Puckett, were convicted in the 1997 case of being a member of the Clinton drug conspiracy led by George Harper.  At the 1997 trial, Ms. Sparlin had cooperated with the government and testified against Harper and his associates, including Mr. Puckett.  Two years later, Sparlin testified for Wadlington at his sentencing hearing.  Sparlin described Harper(s operation and her role in it.  She testified that she rented the apartments out of which they sold crack and helped transport cocaine and cash between Clinton and Chicago.  Sparlin accompanied Gadison and Harper on drug-buying trips and she testified that Wadlington was not their supplier.  Sentencing Tr. 128-40.

In December 2003, Jesse Puckett submitted a sworn affidavit from his prison cell attesting to Wadlington(s innocence.  Puckett stated that he grew up on the south side of Chicago and met Euka Wadlington in 1985.  Wadlington went to jail in the early 1990s after which he was not involved with drugs.  In the summer of 1993, Puckett first visited Clinton, Iowa to attend parties at a club called Drummers which Wadlington would rent out on weekends.  Puckett went back to Clinton in 1995 and 1996 to sell drugs for George Harper.  Wadlington was not operating his club during this period and Puckett only saw him one time in Clinton.

Puckett worked closely with Harper and has first hand knowledge as to where Harper purchased his cocaine.  Puckett stated that Harper had two main sources: (Little Frank( and (William Dowry.(  Harper never purchased cocaine from Wadlington.  Puckett accompanied Harper when he picked up cocaine from Little Frank in 1996.  Harper took this cocaine back to his house around 67th and Morgan and cooked it into crack which they later sold in Clinton.  Puckett described another incident in which Harper was looking for Dowry to pay him for a kilogram of cocaine he had taken on credit.  Harper learned that Dowry had been killed and he then used the money owed to Dowry to purchase a Lexus automobile.  Puckett further stated that Wadlington (was always broke( and sometimes borrowed money from Harper.  On one occasion, Harper told Puckett (to say he wasn(t around if Euka came around looking for him to borrow money.(  Appendix to Habeas Petition, 3-7 (Puckett(s affidavit).

Terrance Hood was a government witness at Wadlington(s trial.  Although arrested with more than one hundred crack rocks and facing a potential life sentence, Hood earned a sentence of probation for his testimony against Wadlington.  Four years later, Hood voluntarily submitted a sworn affidavit admitting that his testimony against Wadlington was fabricated and coerced by government agents who told him exactly what he had to say to avoid a life sentence.

In his affidavit, Hood describes his drug arrest in the fall of 1998.  (Officers Heeren and Hartsock told me that if I told them where I got the drugs, they would keep me out of the federal case.(  Hood agreed to be interviewed on videotape.  (A copy of this videotaped interview was submitted in support of Wadlington(s habeas petition as Exhibit AA.)  Hood truthfully answered their questions about his drug sources.  (When they asked me about Euka Wadlington, I told them the truth ( that Euka had never supplied me with drugs.(  Appendix to Habeas Petition, at 8-10 (Hood(s affidavit).

That winter, while Hood was at the Clinton County Jail, he was interrogated at least three times without counsel by Officers Heeren and Hartsock, and Agent Dasso, the lead agent preparing Wadlington(s case for trial.  His interrogators demanded (information about Euka supplying me with drugs.(  Hood (continued to tell them the truth ( that he had not.(  The agents told Hood that he was (on the train to getting a life sentence( and that (the only way for [him] to get off the train was to tell them something about Euka.(  Id.

In mid-January, 1999, Hood was moved to the Scott County Jail where he was again repeatedly interrogated and asked for a lawyer.  Hood described these sessions:

They said they knew that Euka had supplied me with drugs and that he beat me and abused me.  Agent Dasso said that if I wanted to avoid a life sentence, I would have to tell him about those things.  Eventually I agreed to say that Euka supplied me with drugs and physically abused me.  Id.

Hood further stated that none of the things the agents made him say were true.  (I agreed to say these things because I believed it was my only way to avoid a life sentence.(  Id.

In late February or March, Hood was moved to a Residential Correctional Facility in Davenport.  While there, he was (taken to an office building in Rock Island( where the agents went over his statement (to make sure I had it all straight.(  Id.  At Wadlington(s trial, Hood repeated the false story fed to him by the government.  Id.

Two other new witnesses, Charles McMasters and Romaine Dukes, were incarcerated with Harper and his co-conspirator Tyrone Redmond.  These witnesses have submitted sworn affidavits describing conversations in which Harper and Redmond admitted that Wadlington was not involved in their Clinton drug-selling operation and that they intended to lie at his trial to earn a sentence reduction.  Habeas Appendix, at 1-2; 12-14 (affidavits of McMasters and Dukes).

I.
The District Court Denied the Petition Without Hearing Any Of The New Evidence.
The district court denied Wadlington(s motion for an evidentiary hearing and denied his petition in its entirety in a seven page order.  The court declared that the new evidence did not diminish the government(s case against Wadlington.  The court rejected Hood(s affidavit based upon its recollection of Hood(s testimony five years earlier at Wadlington(s 1999 trial, which it declared to have been truthful.  App. 16.  The district court also found that Wadlington(s life sentence was not unconstitutional because Apprendi v. New Jersey, 530 U.S. 466, 490 (2000), does not apply (to cases on collateral review.(  App. 18.  The district court issued a certificate of appealability as to the claims of actual innocence and Apprendi error.

J.
The Eighth Circuit Affirmed The Denial.
On appeal, the court below concluded that Wadlington(s new evidence failed to satisfy the (actual innocence( standard.  The court misstated the Schlup standard as follows: (This standard is strict;  a party generally cannot demonstrate actual innocence where there is sufficient evidence to support a conviction.(  United States v. Wadlington, 428 F.3d 779, 783 (8th Cir. 2005) (hereafter Wadlington II).  The court then briefly considered the new evidence affidavits and found: (Together, the affidavits simply do not extinguish the abundance of other evidence linking Wadlington to the Clinton drug conspiracy.(  Id., 428 F.3d at 784.  The lower court did not consider how the new evidence of coerced perjury would affect the credibility of the other cooperating witnesses; nor did it consider how reasonable jurors would assess the overall newly supplemented record.

The lower court further found that (the district court should have considered Wadlington(s Apprendi claim, given Wadlington(s case was (not yet final( when Apprendi was announced.(  However, the court found that Wadlington was entitled to no relief from his life sentence because (the evidence presented at trial overwhelmingly supported the district court(s adoption of the presentence investigation report(s conclusion( as to quantity of cocaine.  Id., 428 F.3d at 785.  While purporting to follow United States v. Cotton, 535 U.S. 625, 633 (2002), the court ignored the Cotton Court(s requirement that evidence of the threshold quantity must be essentially uncontroverted.  Thus, the court held that (the district court(s error does not seriously affect the fairness, integrity, or public reputation of the judicial proceedings, Wadlington is not entitled to resentencing.(  Id., 428 F.3d at 786. 


REASONS FOR GRANTING THE WRIT

I.
WHERE PETITIONER WAS CONVICTED AND SENTENCED TO LIFE IN PRISON SOLELY ON THE WORD OF COMPENSATED WITNESSES, AND WHERE NEW EVIDENCE SHOWS THAT THE GOVERNMENT COERCED AT LEAST ONE OF THESE WITNESSES TO FALSELY IMPLICATE THE DEFENDANT, THE LOWER COURT ERRED IN CONSIDERING ONLY WHETHER SUFFICIENT EVIDENCE REMAINED TO SUPPORT THE CONVICTION; THIS COURT(S DECISIONS IN SCHLUP v. DELO AND HOUSE v. BELL REQUIRED THE LOWER COURT TO ASSESS HOW REASONABLE JURORS WOULD REACT TO THE OVERALL, NEWLY SUPPLEMENTED RECORD.

Petitioner Euka Wadlington is a member of the largest group of federal prisoners: those incarcerated for drug offenses.
  Petitioner is serving a sentence of natural life with no possibility of parole.  He has continually maintained his innocence.

Wadlington(s case was built entirely on the word of compensated informants, all of whom identified Wadlington as a drug supplier in exchange for the promise or hope of leniency in their own cases.  Tr. 174, 205, 286, 426, 670-72, 694, 713, 774-81.  As the lower court found: (Wadlington was never caught with any drugs, either on his person or in his vehicle, home, or business.  The Government relied entirely on the testimony of Wadlington(s co‑conspirators as well as others involved in the Clinton drug scene to establish his guilt.(  United States v. Wadlington I, 233 F.3d at 1073.  The type of evidence which the government used to convict petitioner and incarcerate him for life (compensated informants) is notoriously unreliable and is the leading cause of wrongful convictions in capital cases.

In his habeas corpus petition, Wadlington presented new evidence thoroughly dismantling the core of the government(s case against him.  Two convicted members of the Clinton drug conspiracy have submitted sworn statements that Wadlington was not involved in their operations.  Further, one of the compensated informants (Terrance Hood) who testified against Wadlington at trial has admitted under oath that he was coerced by federal agents to give false testimony against Wadlington to avoid a life sentence in his own case.  The government has not rebutted any of this new evidence and the district court refused to hold an evidentiary hearing.

The court below affirmed the dismissal of Wadlington(s petition because he had failed to extinguish all of the testimony offered against him and because the testimony not directly refuted by his new evidence remained sufficient to support his conviction.  In reaching this conclusion, the lower court failed to follow the procedure set forth in Schlup v. Delo, 513 U.S. 298 (1995), and reaffirmed last week in  House v. Bell, No. 04-8990, __ S. Ct. __ (June 12, 2006), for evaluating actual innocence gateway claims.

First, the lower court applied the wrong standard of review considering only whether a rational jury could still convict petitioner in light of the new evidence.  The Schlup inquiry requires the lower court to predict what a reasonable jury would have done in light of the newly supplemented record.  See Schlup, 513 U.S. at 331 ((petitioner(s showing of innocence is not insufficient solely because the trial record contained sufficient evidence to support the jury(s verdict().  Second, the lower court failed to consider the impact of the new evidence on the remaining evidence.  In a case built entirely on the word of compensated informants, evidence that government agents coerced one of these informants to lie would cause reasonable jurors to question the veracity of the other informants who were under the thumb of the same team of agents.  See Schlup, 513 U.S. at 330 ((under the gateway standard we describe today, the newly presented evidence may indeed call into question the credibility of the witnesses presented at trial().  Further, the fact that two admitted members of the drug conspiracy now voluntarily proclaim Wadlington(s innocence would cause reasonable jurors to doubt the word of other members of the conspiracy who were compensated by the government to say that Wadlington was involved.

Last week, this Court decided House v. Bell which is squarely on point with the case at bar.  In House, the petitioner(s new evidence called into question the central core of the prosecution(s case while leaving intact other evidence supporting an inference of guilt.  This Court concluded, (had the jury heard all the conflicting testimony‑it is more likely than not that no reasonable juror viewing the record as a whole would lack reasonable doubt.(  House, Slip op., at 34.

Like Mr. House, Wadlington(s new evidence has undermined the core of the government(s case.  No reasonable juror viewing the newly supplemented record would be likely to convict Wadlington.  He has met his burden under Schlup and House.  His constitutional claims deserve to be heard.

A.
The Actual Innocence Exception Applies in non-Capital Cases.
It is well settled
 that Schlup(s actual innocence exception to procedural default of constitutional claims applies in a noncapital case.
  See Bousley v. United States, 523 U.S. 614, 624 (1998); see also Majoy v. Roe, 296 F.3d 770, 776 (9th Cir. 2002), Embrey v. Hershberger, 131 F.3d 739 (8th Cir. 1997) ((in noncapital cases the concept of actual innocence is easy to grasp because it simply means the person didn(t commit the crime() (citing Sawyer v. Whitley, 505 U.S. 333, 341 (1992)), cert. denied, 525 U.S. 828 (1998).

This Court has long expressed its concern over wrongful convictions and its belief that prisoners with compelling new evidence of their innocence should have a chance to have their defaulted constitutional claims heard.  As the Schlup Court stated: (Indeed, concern about the injustice that results from the conviction of an innocent person has long been at the core of our criminal justice system.(  Schlup v. Delo, 513 U.S. at 325.

B.
The Lower Court Erred In Applying The Standard Governing Review of Claims of Insufficient Evidence to Petitioner(s Actual Innocence Claim.
The lower court applied the wrong standard of review in evaluating Wadlington(s actual innocence gateway claim.  The court declared: (This standard is strict; a party generally cannot demonstrate actual innocence where there is sufficient evidence to support a conviction.(  Wadlington II, 428 F.3d at 783.  In support of this standard, the lower court mis-cited Johnson v. United States, 278 F.3d 839 (8th Cir. 2002), a case which did not involve a claim of actual innocence based on newly discovered evidence.
 Applying this standard of review, the lower court held that Wadlington(s actual innocence claim must fail because ([t]ogether, the affidavits simply do not extinguish the abundance of other evidence linking Wadlington to the Clinton drug conspiracy.(  Wadlington II, 428 F3d at 784.

The standard of review applied by the lower court is identical to the Jackson v. Virginia
 sufficiency of evidence standard.  In Schlup, this Court explained that the standard for reviewing claims of new evidence of actual innocence (is by no means equivalent( to the standard that governs review of claims of insufficient evidence.  Schlup, 513 U.S. at 330.  The sufficiency standard of Jackson v. Virginia, (which focuses on whether any rational juror could have convicted, looks to whether there is sufficient evidence which, if credited, could support the conviction.(  Id.  As the Schlup Court explained, the gateway standard differs from the Jackson standard in two ways.  First, under the gateway standard, (the newly presented evidence may indeed call into question the credibility of the witnesses presented at trial.   In such a case, the habeas court may have to make some credibility assessments.(  Id.  Second, under the gateway standard, the habeas court must predict what the jury (would( have done in light of the new evidence.  Under the Jackson sufficiency of the evidence standard, the court considers only whether the jury (could( have convicted on the evidence.  Id.

The lower court(s use of the wrong standard was fatal to Wadlington(s cause.  Because Wadlington(s new evidence failed to extinguish the entirety of the government(s case, there remained sufficient evidence to support his conviction.  Wadlington II, 428 F.3d at 784.  In Schlup, however, this Court held that the petitioner was not required to extinguish all of the prosecution(s evidence to sustain his burden.  Indeed, the new evidence in Schlup did not refute the testimony of two prison officials, who were eyewitnesses to the crime and who (positively identified Mr. Schlup as one of the three perpetrators of the murder.(  Schlup, 513 U.S. at 331.  Nevertheless, the Schlup Court held that (petitioner(s showing of innocence is not insufficient solely because the trial record contained sufficient evidence to support the jury(s verdict.(  Id.

Similarly, in House v. Bell, this Court again found that the gateway standard was met despite the existence evidence sufficient to support an inference of guilt.  The House Court held:

This is not a case of conclusive exoneration.  Some aspects of the State(s evidence‑Lora Muncey(s memory of a deep voice, House(s bizarre evening walk, his lie to law enforcement, his appearance near the body, and the blood on his pants‑still support an inference of guilt.  Yet the central forensic proof connecting House to the crime‑the blood and the semen‑has been called into question, and House has put forward substantial evidence pointing to a different suspect.  Accordingly, and although the issue is close, we conclude that this is the rare case where‑had the jury heard all the conflicting testimony‑it is more likely than not that no reasonable juror viewing the record as a whole would lack reasonable doubt.

House v. Bell, Slip op., at 34.

As this Court made clear in Schlup and House, a prisoner with evidence of actual innocence must have a reasonable chance to make his case.  Under the erroneous standard of review applied by the court below, Wadlington would have to get every informant to voluntarily admit that everything he or she testified to was false.  Such a task would be impossible and would mean that prisoners wrongly jailed on the word of multiple informants would have no hope to ever establish their innocence.

C.
In a case Built Entirely on Compensated Informant Testimony, New Undisputed Evidence That Government Agents Forced One Informant To Falsely Implicate Petitioner Would Cause Reasonable Jurors To Doubt The Veracity Of The Other Informants.
Following his arrest in the fall of 1998, Terrance Hood told his interrogators that he never received drugs from Wadlington.  (Hood identified more than a dozen persons who did supply him with drugs.)  Seven months later at Wadlington(s trial, Hood told the jury that he always received his drugs from Wadlington who would physically abuse him when he messed up.  Tr. 794-97, 802-05.  In his sworn affidavit, Hood explains why and how his story changed.  The agents preparing Wadlington(s case for trial had given Hood the following choice: testify that Wadlington was his supplier and tormentor or spend the rest of his life in prison.

The government has offered no evidence to rebut or dispute Hood(s allegations.  Nevertheless, the district court summarily rejected Hood(s affidavit without an evidentiary hearing.  The court below upheld this result on the following grounds:

With regard to Hood(s affidavit, we agree with the district court that recantations of testimony generally are viewed with suspicion.   See United States v. Provost, 969 F.2d 617, 619 (8th Cir.1992).  Furthermore, Hood(s affidavit does not establish Wadlington(s actual innocence.  The affidavit does not recant Hood(s entire trial testimony; rather, it leaves intact Hood(s testimony on Wadlington(s possession of drugs, and the identity and involvement of other conspiracy members.

Wadlington II, 428 F.3d at 783.

The lower court(s analysis and rejection of this powerful new evidence is clearly deficient in three respects.  First, the lower court completely ignored the key component of the Schlup analysis which is to consider how the new evidence would impact the government(s case as a whole.  In Schlup, this Court stated that (the newly presented evidence may indeed call into question the credibility of the witnesses presented at trial.(  Schlup, 513 U.S. at 330.  See also House, Slip op. at 19.

The case at bar is a prime example of how new evidence can call into question the credibility of trial testimony.  In a case built entirely on government informants, undisputed evidence that government agents abused their power by forcing one of these informants to lie inescapably discredits the entirety of the government(s case.

Moreover, the record in the case at bar reveals that many of the government(s witnesses were like Mr. Hood in that they initially told the government that they had no knowledge of Wadlington(s drug activities but later changed their stories after repeated interrogations by the same team of agents who forced Hood to lie.  One example is Wadlington(s former girlfriend, Lawanda Kelly.  When Ms. Kelly was first approached by government agents at her home in Georgia, she told them that when she knew Wadlington, he managed a bar in Clinton, was not involved with drugs, and was always broke.  Tr. 266, 273-76.  Three weeks before Wadlington(s trial, Kelly was served with a grand jury subpoena, flown from Georgia to Davenport, Iowa where government agents told her she was lying and threatened her with indictment.  Tr. 288.  After one or two hours of interrogation, Kelly related that she had seen Wadlington cook crack cocaine.  Tr. 286-88.  She later repeated this story before the grand jury and at trial.

Another example is Harper(s former girlfriend, Tina Bostic.  Ms. Bostic also did not remember anything incriminating about Wadlington when agents first interviewed her at her home.  Tr. 1013-14.  The agents kept coming back and eventually she remembered that she had transported cocaine for Wadlington inside soap powder boxes.  Tr. 576-79.  Yet another example is Rashaan Wilkins, who has admitted selling more than a half kilogram of crack cocaine in Clinton and carrying two guns.  Tr. 665-70.  In January 1999, Wilkins agreed to cooperate with the authorities yet during his first interview he did not mention Wadlington.  Tr. 886.  By the time of trial, Wilkins had remembered buying cocaine from Wadlington on three to five occasions in the summer of 1994.  Tr. 645-48.

The federal government has great power to make witnesses testify its way.  This is particularly true in federal drug conspiracy cases where even those with minor roles can face decades of incarceration and where, for most defendants, the only possible departure from these sentences is through substantial assistance to the government in its prosecution of another.  See 18 U.S.S.G. ( 3553(e); U.S.S.G. ( 5K1.1.  In cases where there is no hard evidence to corroborate the word of the informants, the only real protection from a wrongful conviction is the presumption that the prosecutor and his agents have acted in good faith in dealing with their informants.  In most cases, this presumption is well founded.  But where, as here, the record contains undisputed evidence that the government abused its power with respect to one of its witnesses, its good faith cannot be presumed with respect to its other witnesses.

The second flaw in the lower court(s analysis of Hood(s affidavit is its focus on Hood(s failure to (recant [his] entire trial testimony.(  Wadlington II, at 784.  Hood has admitted that the essential portions of his testimony were false.  The fact that he did not explicitly take back every word of his trial testimony is immaterial and the lower court(s focus on this immaterial fact is a reflection of its use of the wrong standard of review.

Third, the lower court(s rejection of Hood(s affidavit on the grounds that (recantations of testimony generally are viewed with suspicion(
 is without precedent.  Actual innocence claims frequently involve recantations of trial testimony and there is no legal basis to reject critical new evidence merely because it conflicts with the witness(s trial testimony.  See Souter v. Jones, 395 F.3d 577, 592-94 (6th Cir. 2005) (affidavits of two pathologists recanting central portions of their trial testimony were (new reliable evidence upon which an actual innocence claim may be based( and sufficient under Schlup); Wilkerson v. Cain, 233 F.3d 886, 892 (5th Cir. 2000) (affidavits from trial witnesses recanting prior testimony sufficed under Schlup).

Moreover, the record contains evidence which corroborates the essential parts of Hood(s affidavit.  The strongest corroboration, ignored by the lower courts, is Hood(s initial videotaped statement to the authorities following his arrest in September 1998.  During this interview, a tearful Mr. Hood identified all of his drug suppliers and explicitly stated that Wadlington was not among them.  Another important item of corroboration, also ignored by the lower courts, is the trial testimony of John McDuffy, Hood(s cell mate during the months preceding Wadlington(s trial.  At Wadlington(s trial, McDuffy testified that in January 1999, Hood was repeatedly taken from his cell for interrogation and once confided to him that the interrogators wanted him to (lie on a dude named Eukie.(  Tr. 1152.

Hood(s account of official misconduct is also corroborated by undisputed evidence of Hood(s movement through the institutions.  Three months before Wadlington(s trial, the government moved Hood out of the Clinton Jail to the Scott County Jail in Davenport, Iowa, just blocks away from the federal courthouse.  Tr. 840-01.  Later, when Hood agreed to testify against Wadlington, the government arranged his release on bond to a residential treatment facility.  R. 51; Tr. 819.  After testifying against Wadlington, Hood received a sentence of probation.

While completely ignoring the overwhelming evidence in the record corroborating Hood(s affidavit, the lower court declares, without explanation, that (Wadlington(s own statements to law enforcement further corroborated Hood(s testimony and supported the convictions.(  Wadlington II, at 784.  This finding apparently refers to Wadlignton(s post-arrest statement that (Terrance must have been talking.(  Tr. 988.  However, this statement refers to Terrance McLoyd, Wadlington(s old friend and co-defendant, and not to Terrance Hood.  This statement does not in any way corroborate Hood(s trial testimony or conflict with his affidavit.

D.
The Fact That Two Members Of The Drug Conspiracy Have Voluntarily Come Forward To Declare Wadlington(s Innocence Would Cause Reasonable Jurors To Doubt The Veracity Of The Other Conspirators Who Received Compensation In Exchange For Their Testimony Implicating Petitioner In Their Crimes.
In House v. Bell, Slip op., at 34, this Court found that Mr. House(s new evidence (called into question( the (central( proof connecting House to the crime, making it the (rare case( where the Schlup standard is met.  Wadlington(s case is analogous to House.

The government(s use of multiple compensated informants to make its case is not unusual in federal drug conspiracy cases.
  What makes Wadlington(s case rare or even extraordinary is the number of witnesses who have come forward, with nothing to gain and much to lose, to say that Wadlington is innocent.  If Wadlington(s new evidence cannot satisfy the Schlup and House standard, then we submit that there is no chance for any man or woman wrongly convicted on the word of informants to establish their innocence.

Jessica Sparlin, a close associate of Harper and Gadison, came forward to declare that Wadlington had no involvement in their drug-dealing operation.  Sparlin gained nothing by testifying for Wadlington.  She had cooperated with the government against her co-defendants in 1997 and risked losing the benefits of this cooperation by testifying against the government.

Jesse Puckett was convicted by a jury in 1997, along with Harper and his other associates, and he is currently serving a twenty year federal sentence.  Puckett also gained nothing by coming forward to support Wadlington(s claim of innocence.  Moreover, the admissions he makes in his affidavit end any hopes he might have had to challenge his conviction or sentence in any future court proceeding.

Terrance Hood(s potential life sentence was reduced to probation in exchange for his cooperation against Wadlington.  By coming forward and recanting his testimony, he risked losing the benefits of his deal as well as a potential perjury prosecution.

In House, this Court stated: (Because a Schlup claim involves evidence the trial jury did not have before it, the inquiry requires the federal court to assess how reasonable jurors would react to the overall, newly supplemented record.(  House, Slip op. at 19.  In the case at bar, reasonable jurors would be likely to accept the word of witnesses with nothing to gain by their testimony over paid informants.  At least, Wadlington(s new evidence would raise a reasonable doubt.

The lower court ignored the Schlup requirement that it assess how reasonable jurors would react to the newly supplemented record.  Instead, it looked at the new evidence in isolation, concluding that (the affidavits simply do not extinguish the abundance of other evidence linking Wadlington to the Clinton drug conspiracy.(  Wadlington II, at 784.  Not only did the lower court fail to put itself in the shoes of the trial jury in evaluating the new evidence, the court completely ignored the most compelling new evidence which calls into question the central proof connecting Wadlington to the conspiracy.

Puckett and Sparlin are admitted members of the drug conspiracy for which Wadlington was convicted.  They have direct, first hand knowledge that the core of the government(s case against Wadlington was false.  Yet inexplicably, the lower court does not even discuss the substance of this new evidence in evaluating the actual innocence claim, focusing instead on the new impeachment evidence contained in the affidavits of Dukes and McMasters, neither of whom were members of Harper(s operation or had any relevant first-hand knowledge.

II.
THE LOWER COURT(S HOLDING THAT THE APPRENDI ERROR WHICH PRODUCED PETITIONER(S DOUBLE LIFE SENTENCE SHOULD NOT BE CORRECTED CONFLICTS WITH THIS COURT(S DECISION IN UNITED STATES V. COTTON, AND WITH THE DECISIONS OF OTHER CIRCUIT COURTS.

It is undisputed here that Wadlington(s life sentence was imposed as the result of a constitutionally flawed sentencing process.  No threshold drug quantity was charged in the indictment and the jury did not make any findings as to quantity.  In Apprendi v. New Jersey, 530 U.S. 466, 490 (2000), this Court held that ([o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.(  In federal prosecutions, such facts must also be charged in the indictment.  Id., at 476 (citing Jones v. United States, 526 U.S. 227, 243, n. 6 (1999)).

At his sentencing, Wadlington disputed the government(s evidence of drug quantity, all of which came from the lips of compensated informants.  The district court denied all defense objections and accepted the probation officer(s (estimate( that defendant transacted more than eighteen kilograms of cocaine.  ST 257.  The court sentenced Wadlington to two concurrent life sentences.  On appeal, the Eighth Circuit affirmed the sentence on grounds that the district court(s drug quantity findings were based on credibility determinations and were therefore (virtually unreviewable on appeal.(  Wadlington I, 233 F.3d at 1081.

This Court decided Apprendi after oral arguments on Wadlington(s direct appeal but before his conviction became final.  Wadlington raised his Apprendi claim in his section 2255 petition but the district court refused to consider the merits of the claim on the ground that Apprendi cannot be applied to cases on collateral review.  App. 18.  On appeal, the Eighth Circuit held that the district court should have considered the claim (given Wadlington(s case was (not yet final( when Apprendi was announced.(  Wadlington II, 428 F.3d at 785.  The court below then proceeded to review Wadlington(s Apprendi claim under United States v. Cotton, 535 U.S. 625 (2002), which is a procedurally similar case.

In Cotton, the defendant also was sentenced based upon drug quantities that were not alleged in the indictment or submitted to the jury.  Cotton(s appeal was also pending when Apprendi was decided.  Because Cotton did not raise the Sixth Amendment claim in the district court, it was reviewed for plain error.  Cotton, 535 U.S. at 631.  Applying the plain‑error test of Federal Rule of Criminal Procedure 52(b), the Cotton Court found that the constitutional sentencing error was plain and affected substantial rights.  Id., 535 U.S. at 632.  The Court then declined to correct the Apprendi error on the grounds that it (did not seriously affect the fairness, integrity, or public reputation of judicial proceedings.( Id. at 632‑33.  In particular, the Cotton Court found: (The evidence that the conspiracy involved at least 50 grams of cocaine base [the threshold quantity for the life sentence] was (overwhelming( and (essentially uncontroverted.(( Id., at 633 (citing Johnson v. United States, 520 U.S. 461, 470 (1997)).

In the case at bar, the lower court has misapplied Cotton by omitting its requirement that the evidence of the threshold quantity be (essentially uncontroverted.(  The lower court found that (the district court committed error by imposing a sentence greater than the maximum of twenty years authorized by the facts found by the jury, and the error is plain, that is, clear or obvious, at this time.(  Wadlington II, 428 F.3d at 785 (citation omitted).  The lower court then misstated the Cotton rule as follows: (Skipping to the final prong of the plain‑error test, the [Cotton] Court held (even assuming [the defendants(] substantial rights were affected, the error did not seriously affect the fairness, integrity, or public reputation of judicial proceedings,( given the existence of (overwhelming( evidence regarding the conspiracy(s involvement with the calculated drug quantity.  Id. at 632‑33, 122 S. Ct. 1781.(  Wadlington II, 428 F.3d at 785.  The lower court then found that (the evidence presented at trial overwhelmingly supported the district court(s adoption of the presentence investigation report(s conclusion that Wadlington was responsible for transacting more than eighteen kilograms of cocaine with regard to the conspiracy charge.(  Id., at 785-86.

The lower court(s analysis is flawed and cannot be allowed to stand.  In Cotton and Johnson, this Court clearly held that plain errors do not affect fundamental fairness only where the evidence is both (overwhelming( and (essentially uncontroverted.(  The plain error in Johnson was the district court(s failure to submit an element of the false statement offense, materiality, to the petit jury.  The Johnson Court found, however, that the evidence of materiality was (overwhelming( and (essentially uncontroverted.(  Johnson v. United States, 520 U.S. at 470.  The plain error in Cotton was the failure to charge the threshold quantity of drugs in the indictment.  The Cotton Court found the evidence of the threshold quantity was (overwhelming( and (essentially uncontroverted.(  Cotton, 535 U.S. at 633.  In particular, this Court noted that the defendants (never argued that the conspiracy involved less than 50 grams of cocaine base, which is the relevant quantity for purposes of Apprendi, as that is the threshold quantity for the penalty of life imprisonment in 21 U.S.C. ( 841(b)(1)(A).(  Cotton, 535 U.S. at 633 n.3.

In the case at bar, the lower court has upheld Wadlington(s life sentence by relaxing the Cotton/Johnson standard and dropping the requirement that the evidence be essentially uncontroverted.  In no sense was it uncontroverted that Wadlington transacted fifty grams of crack cocaine.  He has continually maintained his innocence and at his sentencing hearing he filed written objections and called live witnesses disputing the entirety of the government(s evidence.  Thus even if the lower court is correct in calling the evidence of threshold quantity (overwhelming( where it is based entirely on the testimony of compensated informants,
 it could not call the evidence (essentially uncontroverted( in a case where the defendant disputed the veracity of every one of those informants.

Further, the lower court(s abandonment of the (essentially uncontroverted( requirement from the plain error rule creates a conflict with the other circuits.  In United States v. Thomas, 274 F.3d 655, 671 (2nd Cir. 2001), the Court found that where the defendant (squarely placed drug quantity at issue( at his sentencing hearing, such evidence could not be described as (essentially uncontroverted.(  Compare United States v. Henry, 325 F.3d 93, 103 (2nd Cir. 2003) (evidence of threshold quantity of marijuana (50 kilograms) was essentially uncontroverted where defendant conceded in his sentencing memorandum that he was responsible for 89 kilograms of marijuana); United States v. Mendoza-Gonzalez, 318 F.3d 663, 674 (5th Cir. 2003) (failure to mention drug quantity in the indictment did not rise to the level of remediable plain error where defendant never disputed at trial or at sentencing that his truck contained over 150 kilograms of marijuana),  cert. denied, 538 U.S. 1049 (2003).

Lastly, the lower court finds that (even if we were to accept Wadlington(s Apprendi argument with respect to the conspiracy conviction, his life sentence on the attempted distribution conviction would remain unchanged.(  Wadlington II, at 786.  This finding is erroneous.  The attempt count did not charge any specific quantity of cocaine and no actual cocaine was ever delivered.  While the government informant attempted to induce Wadlington to sell a kilogram of cocaine, it is unlikely that the jury would have found that Wadlington actually intended to distribute this amount, where the informant himself conceded that Wadlington(s stated intention was to rip off the purported drug buyer, and where Wadlington showed up at the scene of the alleged transaction with no cocaine.  Thus, the evidence is far from (overwhelming( and (essentially uncontroverted( that a jury would have concluded that Wadlington attempted to deliver an actual kilogram of cocaine.


CONCLUSION
The petition for writ of certiorari should issue as to both questions.
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� On appeal of the 1997 convictions of Harper and his associates, the Eighth Circuit found:





Harper was the leader of the conspiracy, obtaining the drugs and directing distribution efforts.   Gadison had direct control over Puckett, Simmons, Redmond, and other distributors, and he reported to Harper.   Jessica Sparlin assisted Gadison by selling and transporting drugs, handling money, obtaining pagers and cars, and by procuring twelve different apartments used to deal drugs at various times during the conspiracy.





United States v. Puckett, 147 F.3d 765, 768 (8th Cir. 1998).





�  As of May 27, 2006, there were 93,347 federal prisoners sentenced for drug offenses out of a total federal prison population of 189,984.  Thus, drug offenders make up 53.5 % of the federal prison population, by far the largest group.  See Bureau of Prisons Quick Facts (May 27, 2006) (available at http://www.bop.gov/news/quick.jsp).


�  According to Northwestern University Law School(s Center on Wrongful Convictions, 51 men (have been exonerated of crimes for which they were sentenced to death based in whole or part on the testimony of witnesses with incentives to lie ( in the vernacular, snitches....  In all, there have been 111 death row exonerations since capital punishment was resumed in the 1970s.  The snitch cases account for 45.9% of those.  That makes snitches the leading cause of wrongful convictions in U.S. capital cases ( followed by erroneous eyewitness identification testimony in 25.2% of the cases, false confessions in 14.4%, and false or misleading scientific evidence in 9.9%.   Rob Warden, The Snitch System: How Snitch Testimony Sent Randy Steidl and Other Innocent Americans to Death Row, Center on Wrongful Convictions (Northwestern University School of Law, 2004) (available at http://www.law.northwestern.edy/wrongfulconvictions).


�  Nevertheless, the district court erroneously concluded that the actual innocence exception applies only in capital cases.  App. 12.  In support, the court mis-cited United States v. Wiley, 245 F.3d 750, 752 (8th Cir. 2001), cert. denied, 534 U.S. 1083 (2002), where the defendant attempted to use the actual innocence gateway to re-litigate a claim that his sentencing judge was mentally incompetent.  On appeal, the Eighth Circuit corrected the district court(s error.  See Wadlington II, 428 F.3d at 783.


�  The issue whether the Schlup exception applies to constitutional claims challenging sentencing errors in noncapital cases is not settled.  See Dretke v. Haley, 541 U.S. 386, 393-394 (2004).  This issue is not presented in this case.


�  The defendant in Johnson argued that the evidence presented at trial was insufficient to show that he used a firearm during a crime of violence thus excusing his procedural default of the claim that the jury instruction did not satisfy the requirements of Bailey v. United States, 516 U.S. 137 (1995).  See Johnson, 278 F.3d at 843.


�  443 U.S. 307 (1979).


� Wadlington II, 428 F.3d at 784.


� See Alexandra Natapoff, Beyond Unreliable: How Snitches Contribute to Wrongful Convictions, (forthcoming, __ Golden Gate U. L. Rev. __ (2006)) (available at http://ssrn.com/abstract=905864)  (While data is hard to come by, federal statistics indicate that sixty percent of drug defendants cooperate in some fashion.(  Id. at 4.  See also Ellen Yaroshefsky, Cooperation with Federal Prosecutors: Experiences of Truth Telling and Embellishment, 68 Fordham L. Rev. 917, 937-38 (1999).


� In Cotton, 535 U.S. at 633, this Court found that the (overwhelming( evidence included police seizures of 380 grams of cocaine base.  However, in United States v. Doe, 297 F.3d 76, 92 (2nd Cir. 2002), the Court found that the government(s quantity evidence, which was based on the testimony of cooperating witnesses and supported by the defendant(s own testimony and statements, was insufficient (to meet Cotton(s deservedly high standard.(  Similarly, in United States v. Bartholomew, 310 F.3d 912, 926-27 (6th Cir. 2002), the Court found the government(s evidence of the threshold quantity of marijuana, which included a UPS delivery of 28 pounds of marijuana and testimony about four additional tubs of marijuana in defendant(s residence, (was neither overwhelming nor essentially uncontroverted.(





